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Overview of types of actions
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• Tort
• Public trust
• Consumer law
• Corporations law
• Administrative law
• Compulsory acquisition law
• Constitutional and human rights



Tort
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• Nuisance
• Negligence 
• Trespass
• Conspiracy



Nuisance 
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• Acts unwarranted by law which cause 
inconvenience or damage to the public 
in the exercise of rights common to all 
subjects (public nuisance);

• Acts connected with the occupation of 
land which injure another person in the 
use of land or interfere with the 
enjoyment of land or some right 
connected therewith (private 
nuisance); and 

• Acts or omissions declared by statute to 
be a nuisance (statutory nuisance).



Public Nuisance: American 
Electric Power

• In Connecticut v American Electric Power 406 F Supp 2d 265 
(SDNY 2005) reversed 582 F 3d 309 (2nd Cir 2009): 
• States and environmental NGOs sued five electric power 

companies which, through their fossil-fired electric power 
plants, emitted around 10% of all CO2 in the US.

• The plaintiffs sought a permanent injunction requiring the 
defendants to cap their CO2 emissions and to commit to yearly 
reductions over at least ten years.

• The states sued on their own behalf to protect public lands
and as parens patriae on behalf of their citizens and 
residents to protect public health and well-being.

• NGOs sued to protect private conservation lands.
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Public Nuisance: General Motors
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• In People of the State of California v General 
Motors (NDCal, C06-05755 MJJ, 17 
September 2007):
• California sued six of the world’s largest 

manufacturers of automobiles based on 
the alleged contributions (past and present) 
of their vehicles to climate change impacts 
in the state.

• The suit alleged these impacts constituted a 
public nuisance and sought monetary 
damages.                                                



Public Nuisance (cont)
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• Both the American Electric Power and General Motors suits 
were dismissed by US District Courts on grounds of non-
justiciability. 

• The plaintiffs in American Electric Power appealed 
successfully. The Court of Appeals (582 F 3d 309 (2nd Cir, 
2009)) held that the plaintiffs’ actions did not present non-
justiciable political questions and that the plaintiffs had 
standing.

• In December 2010, the US Supreme Court (131 S Ct 813 
(2010)) granted certiorari to American Electric Power.

• In 2011, US Supreme Court (131 S Ct 2527 (2011)) dismissed 
the suits and held that the federal Clean Air Act displaces the 
federal common law of nuisance. The Court, by an equally 
divided court, ruled that at least some petitioners had standing 
and did not overrule the CoA’s ruling on justiciability.



Public Nuisance: Kivalina
• In Kivalina v ExxonMobil 663 F Supp 2d 863 (ND Cal 2009) the native 

Inupiat village of Kivalina in Alaska brought a public nuisance suit 
against oil, power and coal companies. 
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Kivalina coastal erosion
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Public Nuisance: Kivalina
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• The village suffers from the melting of Arctic 
ice which used to protect its coasts from 
severe weather and, hence, erosion. The 
current erosion of coastal areas means the 
village has to relocate or be abandoned.

• The plaintiffs sought monetary damages
from the defendants for their contribution to 
climate change.

• The District Court dismissed the plaintiffs’ 
federal common law nuisance claim holding it 
was non-justiciable and that the plaintiffs 
lacked standing (663 F Supp 2d 863 
(NDCal, 2009)).



Public Nuisance: Kivalina
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• In 2012 the CoA (696 F 3d 849 (9th Cir, 
2012)) affirmed that decision, applying the 
Supreme Court’s decision in American 
Electric Power and holding that the Clean Air 
Act displaced the federal common law of 
nuisance.

• However, these decisions do not imply that 
state nuisance law is displaced.

• In 2013 the Supreme Court (133 S Ct 2390 
(2013)) denied a petition by Kivalina for a 
writ of certiorari.



Public Nuisance: California
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People of State of California v BP PLC (San Francisco) (Cal 
Super Ct, CGC-17-561370, Complaint filed 19 September 2017); 
People of State of California v BP PLC (Oakland) (Cal Super Ct, 
RG17875889, Complaint filed 19 September 2017): 
• Two separate actions, one through the San Francisco City Attorney and 

the other through the Oakland City Attorney, in the California Superior 
Court against five of the largest oil and gas companies (BP PLC, 
Chevron Corporation, ConocoPhillips, Exxon Mobil Corporation and 
Royal Dutch Shell PLC).

• San Francisco City and Oakland City alleged that the defendants’ 
conduct constitutes a public nuisance, through a substantial and 
unreasonable interference with and obstruction of public rights and 
property.

• San Francisco City and Oakland City sought an abatement fund to 
be paid for by the defendants for infrastructure necessary for the 
cities to adapt to global warming impacts, such as sea level rise.



Public Nuisance: California
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People of State of California v BP PLC (ND CAL, No C 
17-06011 WHA and No C 17-06012 WHA, 27 
February 2018):
• The defendants successfully applied for removal of the 

proceedings to the Federal Court, the Court finding 
that the claims are necessarily governed by federal 
common law.

• Unlike American Electric Motors and Kivalina, “the 
Clean Air Act does not provide a sufficient legislative 
solution” to displace the federal common law for the 
nuisance alleged because the nuisance includes harm 
from greenhouse gases emitted overseas.

• Hence, the rule in International Paper Company v 
Ouellette, that state law applies to displaced federal 
law claims is not applicable to this case.



Public Nuisance: California
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People of State of California v BP PLC (ND CAL, No C 
17-06011 WHA and No C 17-06012 WHA, 25 June 
2018):

• The defendants filed a motion to dismiss the 
proceedings for failure to state a claim.

• The Federal District Court of the Northern 
District of California granted the motion, 
determining that the “regulation of the worldwide 
problem of global warming” should be 
determined by governments and not by the 
judiciary.



Nuisance: California
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People of State of California v BP PLC (ND CAL, No C 
17-06011 WHA and No C 17-06012 WHA, 27 July 
2018) 

• The Court also granted the defendants’ motion to 
dismiss for lack of personal jurisdiction.

• The Court found that the Cities had failed to 
establish an adequate link between the 
defendants’ activities in the State of California 
and the alleged harm. 



Nuisance: California
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City of Imperial Beach v Chevron Corp (Cal Super Ct, CI7-
01227, Complaint filed 17 July 2017); County of San Mateo v 
Chevron Corp (Cal Super Ct, 17CIV03222, Complaint filed 17 
July 2017); County of Marin v Chevron Corp (Cal Super Ct, 
CIV1702586, Complaint filed 17 July 2017) 
• Three local governments in California (San Mateo County, Marin 

County and the City of Imperial Beach) filed separate law suits in 
the Superior Courts of California, raising causes of action in 
public nuisance, private nuisance, strict liability, negligence and 
trespass, against 29 fossil fuel companies. 

County of Santa Cruz v Chevron Corp (Cal Super Ct, 17CV03242, 
Complaint filed 20 December 2017); City of Santa Cruz v Chevron 
Corp (Cal Super Ct, 17CV03243, Complaint filed 20 December 2017)
• On 20 December 2017, the City and County of Santa Cruz each filed a 

complaint in the California Superior Courts against 29 fossil fuel 
companies, raising the same causes of action.



Nuisance: California
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City of Imperial Beach v Chevron Corp (Cal Super Ct, CI7-
01227, Complaint filed 17 July 2017); County of San Mateo v 
Chevron Corp (Cal Super Ct, 17CIV03222, Complaint filed 17 
July 2017); County of Marin v Chevron Corp (Cal Super Ct, 
CIV1702586, Complaint filed 17 July 2017) 
• Similar law suits in California Superior Courts, raising causes 

of action in public nuisance, private nuisance, strict liability, 
negligence and trespass, against 29 fossil fuel companies.

• On 17 July 2017, the defendant fossil fuel companies applied 
for and were successful in removing the proceedings to the 
Federal Court.

• The plaintiffs filed motions to remand the proceedings back 
to the State Court.

• On 16 March 2018, the District Court of the Northern District 
of California granted the plaintiffs’ motions to remand their 
proceedings back to the State court.



Nuisance: California
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City of Imperial Beach v Chevron Corp (Cal Super Ct, CI7-
01227, Complaint filed 17 July 2017); County of San Mateo v 
Chevron Corp (Cal Super Ct, 17CIV03222, Complaint filed 17 
July 2017); County of Marin v Chevron Corp (Cal Super Ct, 
CIV1702586, Complaint filed 17 July 2017) 

• The Court rejected its previous decision of 27 February 2018 
on the motions to remand in the proceedings brought by San 
Francisco City and Oakland City.

• The findings of American Electric Motors and Kivalina on the 
displacement of the Federal common law by the Clean Air 
Act did apply to the current proceedings: “these cases should 
not have been removed to federal court on the basis of 
federal common law that no longer exists”. 



Nuisance: New York
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New York City v PB PLC (SD NY, 18-cv-182, 
Complaint filed 9 January 2018)
• On 9 January 2018, New York City filed a complaint 

against the same five largest fossil fuel producers 
citing public nuisance, private nuisance and 
trespass.

• New York City sought compensatory damages for 
the costs of the City’s actions, past, present and 
future, in mitigating and addressing the impact of 
climate change on public health, safety and 
property.

• New York City also sought an “equitable order 
ascertaining the damages and granting an injunction 
to abate the public nuisance and trespass” should 
the defendants fail to pay damages.



Nuisance: New York
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New York City v BP PLC (SD NY, 18-cv-182, 19 
July 2018)
• The defendant fossil fuel companies filed a motion to 

dismiss the proceedings.
• On 19 July 2018, the District Court for the Southern 

District of New York granted the motion to dismiss, 
finding that the City’s claims are governed by the 
federal common law.

• Applying American Electric Power, the Court held 
that the Clean Air Act displaces the City’s claims 
relating to the defendants’ liability for domestic 
greenhouse gas emissions.

• The Court found the City’s claim seeking to establish 
the defendant’s liability for interstate greenhouse gas 
emissions interferes with foreign policy issues.



Nuisance: Colorado
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Board of County Commissioners of Boulder 
County v Suncor Energy (USA) Inc (D Colo, 
2018CV030349, Complaint filed 17 April 2018)
• Three local governments in Colorado have filed 

complaints against oil companies, Exxon Mobil 
and Suncor Energy, claiming causes of action in 
public nuisance, private nuisance, trespass, unjust 
enrichment, and deceptive trade practices.

• The governments seek to recover damages for 
the current and future costs of mitigation and 
adaption measures required to protect public 
property and the health, safety and property of 
residents from climate change impacts.



Private Nuisance: Scenarios
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• A public authority might construct rock walls or 
levee banks to control or mitigate increased sea 
or water levels caused by climate change. If 
such works are poorly located, designed or 
constructed, they may exacerbate the problem 
they were intended to remedy or shift the 
problem to other locations.

• An action in private nuisance by affected land 
owners may lie against the public authority, 
subject to any statutory immunities or defences.



Negligence: Scenarios
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• A negligence action by a person who has 
suffered damage or loss by a climate change-
induced event could potentially be brought for 
failure to mitigate or to adapt to climate change.

• The former is more problematic than the latter.



Negligence: Failure to mitigate
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Defendants would likely fall into four categories:
1) Producers of fossil fuels whose combustion 

increases GHG emissions (eg oil, gas and coal 
companies)

2) Users of fossil fuels that cause GHG emissions 
(eg electricity power generators)

3) Manufacturers or marketers of products whose 
use contributes to climate change (eg automobile 
manufacturers)

4) Governments that regulate GHG emissions.



Negligence: Failure to mitigate
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A negligence action by a plaintiff against 
defendants of these kinds for failure to 
mitigate is likely to face considerable hurdles:
• Establishing the defendant owed the plaintiff a 

duty of care
• Establishing the defendant breached any duty 

of care
• Establishing that the defendant’s breach of duty 

caused the plaintiff’s damage or loss
• Remoteness of damage



Negligence: Failure of enterprises
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County of Santa Cruz v Chevron Corp (Cal 
Super Ct, 17CV03242, Complaint filed 20 
December 2017) 
• Plaintiffs alleged the defendant fossil fuel 

producers, breached their “duty to use due care 
in developing, designing, testing, inspecting and 
distributing their fossil fuel products” which obliged 
them to: 
• prevent defective products from entering the market; 
• prevent reasonably foreseeable harm from the use 

of their products; and 
• warn customers of the grave danger of climate 

change resulting from the use of their products.



Negligence: Failure of Government
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Urgenda Foundation v Netherlands (District 
Court, The Hague, Case C/09/456689 / HA ZA 
13-1396)
• In November 2013, the Dutch foundation Urgenda

and 886 co-plaintiffs sued the Dutch Government
initially requesting:
• A declaration that global warming of > 2°C will lead 

to fundamental violation of human rights worldwide.
• A declaration that the Dutch State is acting 

unlawfully by not contributing a proportional share 
to prevent global warming.

• Orders that the Dutch State reduce Dutch 
emissions by 40%, or at least 25%, below 1990 
levels by 2020



Negligence: Urgenda
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• The District Court ordered the Dutch state to limit 
annual greenhouse gas emissions to 25% below 
1990 levels by 2020 finding that the government’s 
pledge of a 17% reduction was insufficient.

• “Due to the severity of the consequences of 
climate change and the great risk of hazardous 
climate change occurring – without mitigating 
measures – the court concludes that the State 
has a duty of care to take mitigation 
measures. The circumstances that the Dutch 
contribution to the present global greenhouse gas 
emissions is currently small does not affect this”: 
at [4.83].



Negligence: Urgenda
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• The Court concluded that “the State … has acted negligently
and therefore unlawfully towards Urgenda by starting from a 
reduction target for 2020 of less than 25% compared to the 
year 1990”: at [4.93].



Negligence: Urgenda
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Netherlands v Urgenda Foundation (The Hague Court of 
Appeal, 200.178.245/01, 9 October 2018) 
• The Dutch Government appealed the decision to The Hague 

Court of Appeal. 
• On 9 October 2018, the Court of Appeal dismissed the Dutch 

Government’s appeal on the negligence grounds and upheld 
Urgenda’s cross appeal on human rights grounds (see section 
on human rights litigation). 



Negligence: Failure of Government 
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VZW Klimaatzaak v Kingdom of Belgium & 
Others
• Inspired by Urgenda, Klimaatzaak are seeking a 

declaration that the Belgian Government and 
three regional governments (Flanders, Wallonia 
and Brussels) have failed to reduce GHG 
emissions to the extent required by law. 
Klimaatzaak are seeking to compel the 
governments to take all necessary measures to 
reduce their GHG emissions to the extent needed 
to prevent dangerous global warming.

• The case has not yet proceeded to trial.



Negligence: Failure to adapt
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• A negligence action for failure to adapt to 
climate change might have better prospects.

• These actions would likely be based on 
more conventional ways of establishing 
liability and negligence, particularly against 
public authorities.



Negligence: Failure to adapt – Scenarios 
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• Appropriateness of development approvals in flood prone, coastal zone 
or bushfire prone areas.

• Adequacy of building standards to withstand extreme events, as their 
area and frequency increases.

• Responsibility for erosion, land slides, flooding, etc resulting from extreme 
weather events.

Image source <www.yyshtools.com/>



Negligence: Failure to adapt – Scenarios 
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• Adequacy of 
emergency 
procedures when 
more frequently put to 
the test and over a 
greater area.

• Failure to undertake 
disease prevention
programmes, as the 
area and frequency of 
diseases spread. 

• Failure to preserve 
public natural assets
in the face of climate 
change.

Image source <www.atollvolunteers.com/coral-bleaching/>

Coral reef bleaching



Negligence: Failure to adapt 
infrastructure
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Wohl v City of New York (NY Sup Ct, No. 
10395/2012, 22 October 2014) 
• The plaintiffs alleged that the City had been negligent 

in failing to provide adequately functioning sewer 
infrastructure to prevent storm damage to their 
property from Hurricane Irene and another severe 
rainstorm. 

• The Court summarily dismissed the proceedings 
because the City, as a governmental entity, could only 
be held liable if the maintenance of sewer 
infrastructure was not a discretionary obligation and if 
it had a special duty to the plaintiffs.



Negligence: Failure to adapt to coastal 
erosion 
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Ralph Lauren 57 v Byron Shire Council (Order, 
Supreme Court of NSW, Case No 2010/426976, 12 
August 2016).
• The plaintiffs alleged that the construction, by the local 

council, of an artificial headland and accompanying seawall 
caused beach erosion and, consequently, exposed their 
beachfront properties to damaging seawater and wave 
action. 

• The plaintiffs contended that the local council was 
negligent in failing to take reasonable steps to protect their 
properties and in failing to allow the plaintiffs to do so.



Negligence: Failure to adapt to coastal 
erosion 
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Ralph Lauren 57 v Byron Shire Council (Order, 
Supreme Court of NSW, Case No 2010/426976, 12 
August 2016).

• Unknown persons had placed a wall of geo-bags and 
rocks along the beach, seemingly without development 
approval, to protect properties, including the plaintiffs’ 
properties, from the seawater and wave action. 

• The proceedings were ultimately determined by consent 
orders. 

• The parties consented to the Court making an order for 
judgment for the plaintiffs and against the council in the 
amount of $2,750,000. 



Negligence: Failure to adapt to coastal 
erosion 
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Ralph Lauren 57 v Byron Shire Council (Order, 
Supreme Court of NSW, Case No 2010/426976, 12 
August 2016).
• The parties also consented to the Court making an order 

restraining the Council from removing:

a) the existing geo-bag and rock wall protecting the 
plaintiffs’ properties; and 

b) any lawfully approved repair of that wall that had 
been physically commenced within 12 months of 
obtaining the necessary consents and approvals 
granted in respect of a development application 
made within 12 months of the date of the consent 
orders. 



Byron Bay 
Seawall
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Trespass
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• Direct interference with another person or a person’s 
property against that person’s will.

• The three types of trespass are:
– trespass to the person (through actions such as 

assault, battery or wrongful imprisonment); 
– trespass to goods; and 
– trespass to land.   

• Climate change litigation to date has focused on 
causes of action in trespass to land. 

• Plaintiffs must show that that a person voluntarily 
entered onto land in the possession of another 
person without that person’s permission, or, more 
likely, that a person caused an object or thing, such 
as pollution, to enter onto that land.



Trespass
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New York City v PB PLC (SDNY, 18-cv-182, Complaint filed 9 January 

2018)

• As noted earlier, in its recent action against fossil fuel producers, the City of 

New York made a claim in trespass. 

• The City argues that the fossil fuel producers’ conduct would, with substantially 

certainty, result in trespass to property by way of increased heat, sea level rise, 

storm surge flooding and flooding from increased intensity and frequency of 

precipitation.  

• Local governments in California have made similar claims in trespass against 

the defendant fossil fuel companies: 

– See City of Imperial Beach v Chevron Corp (Cal Super Ct, CI7-01227, Complaint filed 

17 July 2017); County of San Mateo v Chevron Corp (Cal Super Ct, 17CIV03222, 

Complaint filed 17 July 2017); County of Marin v Chevron Corp (Cal Super Ct, 

CIV1702586, Complaint filed 17 July 2017); County of Santa Cruz v Chevron Corp 
(Cal Super Ct, 17CV03242, Complaint filed 20 December 2017); City of Santa Cruz v 
Chevron Corp (Cal Super Ct, 17CV03243, Complaint filed 20 December 2017); 

Richmond v Chevron Corp (Cal Super Ct, C18-00055, Complaint filed 22 January 

2018). 



Trespass
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Board of County Commissioners of Boulder County v 
Suncor Energy (USA) Inc (D Colo, 2018CV030349, 
Complaint filed 17 April 2018)
• Three local governments in Colorado (Boulder County, 

San Miguel County, and the City of Boulder) have also 
brought a cause of action in trespass to land in their 
complaint against Exxon Mobil and Suncor Energy.

• They allege that through Exxon Mobil and Suncor Energy’s 
contribution to climate change, oil companies are causing 
a continuing trespass to the plaintiffs’ property through the 
physical invasion of flooding, fire, hail, rain, snow, wind 
and invasive species onto property in the plaintiffs’ 
possession. 



Flooding in Boulder, Colorado, 2013
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Conspiracy: Nature 
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• Conspiracy consists in the agreement of two or more persons to do 
an unlawful act, or to do a lawful act by unlawful means.



Conspiracy: Tobacco litigation 
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• Prior to being used in 
climate change 
litigation, claims of civil 
conspiracy were used 
in lawsuits against 
tobacco companies, 
that they had conspired 
to deceive the public 
about the dangers of 
cigarettes.



Conspiracy: fossil fuels
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• Internal documents, 
leaked in 2015 and 2018, 
showed that during the 
1980s Exxon and Shell 
assessed the impact of 
carbon dioxide emissions 
from the burning of fossil 
fuels on global warming 
and predicted the 
catastrophic 
consequences of these 
emissions.



Conspiracy: Comer
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• In Comer v Murphy Oil USA 585 F 3d 855 
(5th Cir, 2009), the plaintiffs who had suffered 
damage and loss from Hurricane Katrina 
sued oil, coal and chemical companies in 
various causes of action, including nuisance, 
trespass, negligence, unjust enrichment, civil 
conspiracy and fraudulent misrepresentation.



Hurricane Katrina  
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Conspiracy: Comer 
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• The civil conspiracy claim asserted that the 
defendants were aware for many years of the 
dangers of GHG emissions, but they 
unlawfully disseminated misinformation about 
these dangers in furtherance of a civil 
conspiracy to decrease public awareness of 
the dangers of global warming.

• US District Court (SD Miss, 1:05-
CV436LGRHW, 30 August 2007) and Court of 
Appeals (585 F 3d 855 (5th Cir, 2009)) 
dismissed the civil conspiracy claim for 
plaintiff’s lack of standing.



Conspiracy: Comer 

50

• In 2011, a new lawsuit was filed in the  US District 
Court (839 F Supp 2d 849 (SD Miss, 2012)). The 
Court dismissed the plaintiffs’ case holding that the 
doctrines of res judicata and collateral estoppel 
barred all of the plaintiffs’ claims. The Court held in 
the alternative that the plaintiffs did not have 
standing, that the lawsuit was a non-justiciable 
political question and that all the plaintiffs’ claims 
were pre-empted by the Clean Air Act.

• The US Court of Appeals (718 F 3d 460 (5th Cir, 
2013)) affirmed the US District Court’s decision on 
grounds of res judicata.

• See also Kivalina v Exxon Mobil 663 F Supp 2d 863 
(ND Cal 2009).



Public trust

51

• The public trust doctrine has its origins in Roman law, 
specifically in the property concept of res communis. These 
are things which, by their nature, are part of the commons 
that all humankind has a right in common to access and 
use, such as the air, running water, the sea and the shores 
of the sea, and that cannot be appropriated to private 
ownership. 

• Ownership of these common natural resources is vested in 
the state as trustee of a public trust for the benefit of the 
people. The state, as trustee, is under a fiduciary duty to 
deal with the trust property, being the communal natural 
resources, in a manner that is in the interests of the 
general public, who are the beneficiaries of the trust. The 
source of this duty can be the common law, statute law or 
constitutional law. 



Public trust in atmosphere
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• Climate change litigants have sought to rely upon the public trust 
doctrine as a foundation for enforcing an obligation on 
governments and enterprises to mitigate GHG emissions. 

• To do so, litigants have had to argue that the natural resources 
held in trust on behalf of the public includes the ‘natural resource’ 
of the atmosphere. 

Image source <www.outsideonline.com>



Rights under public trust: Alaska 
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Kanuk v State of Alaska, 335 P 3d 1088 (Sup Ct 

Alaska, 2014)

• Alaskan children claimed the State had violated the 

public trust doctrine under the Alaskan Constitution 

(Art VIII) by failing to take steps to protect the 

atmosphere from the effects of climate change.

• The Court upheld the justiciability of the claims 

seeking a declaratory judgment that the atmosphere 

was a public trust resource, but found that these 

claims failed to present an “actual controversy”.

• The Court noted, “past application of public trust 

principles has been as a restraint on the State's ability 

to restrict public access to public resources, not as a 

theory for compelling regulation of those resources”.



Rights under public trust: Mexico 
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Sanders-Reed v Martinez, 350 P 3d 1221 (NM Ct 
App, 2015)
• Held that courts could not require the State to 

regulate GHG emissions based on the public trust 
doctrine.  

• The common law doctrine was not an available 
cause of action because a public trust obligation to 
protect the atmosphere had been incorporated into 
the New Mexico Constitution (Article XX, s 21) and 
the State Air Quality Control Act, and the common 
law must now yield to the governing statutes.



Rights under public trust: Oregon 
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• Action arguing that the public trust doctrine compelled the 
State of Oregon to take action to establish and enforce 
limitations on GHG emissions to reduce CO2 in 
atmosphere.

• Court ruled that the State’s public trust doctrine applied only 
to submerged and submersible lands, and not to the 
atmosphere.

• Court questioned “whether the atmosphere is a ‘natural 
resource’ at all, much less one to which the public trust 
doctrine applies”.

• Plaintiffs appealed the decision on 7 July 2015. The hearing 
started on 13 September 2016 and the decision is pending. 

Chernaik v Brown (Or Cir Ct, 16-11-09273, 11 May 2015)



Rights under public trust: Oregon 
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Rights under public trust: Oregon 
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Juliana v USA (D Or, 6:15-cv-1517-TC, 8 April 2016)

• Plaintiffs sought relief from government action and inaction 

in regulating CO2 pollution allegedly resulting in 

catastrophic climate change and harm to the plaintiffs.

• Alleged violation of the plaintiffs’ explicit and implicit 

constitutional rights and the public trust doctrine. 

• The US government and industry interveners sought to 

summarily dismiss the action on grounds including that the 

public trust doctrine “does not provide a cognizable federal 

cause of action” because the Supreme Court had 

foreclosed such actions against the government.

• The magistrate judge recommended against summary 

dismissal, noting the EPA’s duty to protect public health 

from airborne pollutants and the Federal government’s 

deeply ingrained public trust duties.



Rights under public trust: Oregon 
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Image source <www.ourchildrenstrust.org/meet-the-youth-plaintiffs/>



Rights under public trust: Oregon 
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Juliana v USA 217 F Supp 3d 1224 (D Or, 2016)
• The District Court declined to summarily dismiss the action, 

finding that:
– It was unnecessary to determine whether the atmosphere is a 

public trust asset because the plaintiffs also alleged public trust 
violations in connection with the territorial sea;

– The public trust doctrine is not limited to State governments, the 
Federal government holds public assets in trust for the people;

– Public trust obligations cannot be legislated away; 
– The plaintiffs’ public trust rights both predate the Constitution and 

are secured by it (in particular, the Fifth Amendment [due process 
clause] provides the right of action). 

• The District Court and Ninth Circuit Court of Appeals dismissed 
applications by the federal defendants to certify an appeal of the District 
Court’s decision and for a writ of mandamus to review the decision.



Rights under public trust: Oregon 
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Juliana v USA (D Or, 615-cv-01517-AA, 15 October 2018)
• On 15 October 2018, the US District Court for the District 

of Oregon determined further motions of the defendants 
for judgment on the pleadings and summary judgment.

• The District Court granted in part and denied in part each 
of these motions, which included allowing the dismissal 
of President Trump as a defendant in the proceedings.

Image source: BBC News, 2018



Rights under public trust: Oregon 
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Juliana v USA
• The District Court trial was set for hearing on 29 October 

2018.  
• However, the defendants have applied to the Supreme 

Court for a writ of mandamus to review the decisions of 
the District Court and the Court of Appeals to dismiss the 
defendants’ motions. 

• The US Supreme Court stayed the discovery and trial in 
the District Court pending receipt of a response due on 
24 October 2018. 



Rights under public trust: Washington 
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Foster v Washington Department of Ecology (Wash 
Super Ct, 14-2-25295-1, 19 November 2015)
• Judicial review proceedings challenging the 

Department’s refusal of a petition requesting it to 
adopt a rule mandating a particular State GHG 
emissions cap, on the basis that the rule would better 
protect public rights to a healthy climate and 
atmosphere. 

• The Superior Court reaffirmed that the Washington 
State Constitution imposes a ‘constitutional obligation 
to protect the public’s interest in natural resources 
held in trust for the common benefit of the people of 
the State’.



Rights under public trust: Washington 

63Image source <www.ourchildrenstrust.org/washington/>



Rights under public trust: Washington 
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• The Court held:
– the public trust doctrine was not restricted to 

‘navigable waters’ and did apply to the 
atmosphere: ‘The navigable waters and the 
atmosphere are intertwined and to argue a 
separation of the two … is nonsensical’.

– the Department was fulfilling its public trust 
obligations because it was engaging in 
rulemaking to address GHG emissions that was 
not ‘arbitrary or capricious’.

• The Court subsequently revised its decision. 
The revised decision was overturned on appeal 
by the Washington Court of Appeals.



Rights under public trust: Pennsylvania 
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Funk v Wolf 144 A 3d 228 (Penn Comm Ct, 2016)
• Alleged failure of the Commonwealth of Pennsylvania to 

implement a plan to regulate GHG emissions consistent 
with its obligations under the Environmental Rights 
Amendment (ERA) of the Pennsylvania Constitution. 

• Claimed the Commonwealth, as public trustee of 
Pennsylvania’s natural resources under the ERA, failed 
in its fiduciary duty to conduct investigations to 
determine how to fulfil its obligations as a trustee of the 
public trust.

• Held the ERA does not disturb the legislative scheme 
and that under the existing legislative scheme there was 
no mandatory duty to take the actions requested. 
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(centre). 
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Rights under public trust: Ukraine 
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Environment People Law v The Cabinet of Ministers 
of Ukraine (District Administrative Court of Kyiv, 2011)
• Alleged failure of the Ukrainian government to 

adequately regulate GHG emissions. 
• Alleged the government had failed to uphold its 

obligation to effectively regulate “air”, as a natural 
resource constitutionally recognised as being owned by 
the Ukrainian people, on behalf of and for the people.

• The Court partially upheld the applicant’s claim by 
directing the government to release information on its 
progress in meeting its Kyoto Protocol obligations. 

• The Court declined to grant the other relief sought. 



Rights under public trust: Philippines 
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Segovia v Climate Change Commission (GR No. 211010, 7 
March 2017, Supreme Court of the Philippines)

• The petitioners claimed the government of the Philippines 
“violated” its obligation, as public trustee of “the life-source of 
land, air and water”, to the people of the Philippines by failing 
to adequately mitigate climate change and immodestly using 
fossil fuels. 

The Supreme Court held:

• the petitioners had standing;

• the petitioners failed to demonstrate that the government 
unlawfully refused to implement or neglected relevant laws or 
executive or administrative orders; and

• the petitioners failed to demonstrate that there was a causal 
link between the alleged unlawful acts or omissions and a 
violation of the constitutional right to a balanced and healthful 
ecology of the magnitude required for petitions of this nature. 



Rights under public trust: Pakistan
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Ali v Federation of Pakistan (Supreme Court of 

Pakistan, Constitutional petition filed 5 April 2016)

• Youth plaintiff:

– Alleges the government has, in permitting the 

development of a particular coalfield and its GHG 

emissions, violated the public trust doctrine.

– Argues CO2 pollution: “not only harms and continuously 

threatens their [Pakistani children’s] mental and physical 

health, quality of life and wellbeing, but also infringes upon 

their constitutionally guaranteed ‘Right to Life’ and the 

inalienable ‘Fundamental Rights’” of future generations.

• Registrar of the Supreme Court dismissed the petition, 

however, the Supreme Court overturned this decision 

and the decision on the substantive hearing is pending. 



Ali: Pakistan
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Pandey v India (National Green Tribunal of India, Original 
Application No. 187 of 2017, Petition filed 24 March 2017)
• Nine year old applicant asks the Court to order the government to 

undertake various measures in relation to climate change, such as 
preparing a national GHG emissions inventory, considering 
climate change as an issue in environmental impact assessments, 
and preparing a national carbon budget against which particular 
projects’ emissions impacts can be assessed. 

• Submits without government action to reduce GHG emissions 
“children of today and the future will disproportionately suffer the 
dangers and catastrophic impacts of climate destabilisation and 
ocean acidification.”

• Argues the Indian government is obliged to take greater action to 
mitigate climate change pursuant to the public trust doctrine, 
India’s commitments under the Paris Agreement, and domestic 
laws and policies. 

• The petition has yet to be heard. 
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• Products or services may be promoted:
– as having “low carbon emissions” 
– as having had their carbon emissions offset by 

the business promoting them, or
– to claim that the consumer can offset the 

emissions in a certain way organised by the 
seller.

• Such representations may be false and give 
rise to a claim by the customer against the 
representor in tort, contract or consumer law.



Consumer law: misrepresentation
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• Misrepresentations as to the 
environmental credentials of 
products and services may be 
actionable under the 
Competition and Consumer 
Act 2010 (Cth) (Australian 
Consumer Law) (formerly the 
Trade Practices Act 1974).

• Australian Competition and 
Consumer Commission 
(ACCC) has taken action in 
misrepresentations about 
carbon emissions.



ACCC Enforcement: Saab
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• ACCC challenged the “green” claims by GM 
Holden Ltd in the advertising of Saab cars.

• Saab promoted the green credentials of its 
motor vehicles by advertising that:
– “Grrrrrreeen, Every Saab is green”; 
– “Carbon emissions neutral across the entire Saab 

range”; 
– “Switch to carbon neutral motoring”; and 
– Saab would plant 17 native trees in the first year 

after a Saab vehicle purchase as a carbon offset.



ACCC Enforcement: Saab
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• ACCC considered such claims to be misleading 
because:
– there would, in fact, be a net release of CO2 into 

the atmosphere by the operation of any motor 
vehicle in the Saab range;

– planting 17 native trees would not provide a CO2

offset for any period other than a single year’s 
operation of any motor vehicle in the Saab 
range; and

– Saab vehicles do not have any attribute which 
contributes to reduce CO2 emissions by those 
vehicles compared with Saab vehicles supplied 
prior to the publication of the advertisement.



ACCC Enforcement: Saab

77

• ACCC commenced proceedings in the Federal Court and 
obtained declarations that GM Holden had breached ss 52 
and 53(c) of the Trade Practices Act 1974 (Cth).

• In addition, GM Holden accepted a court enforceable 
undertaking to refrain from re-publishing the original 
advertisements and to train its marketing staff in relation 
to misleading and deception green marketing claims.

• GM Holden advised the ACCC that it will plant 12,500 
native trees which it believes to be sufficient to offset the 
carbon emissions for the life of all Saab motor vehicles 
sold during the advertising campaign 

(see ACCC v GM Holden Ltd [2008] FCA 1428).



ACCC Enforcement: Volkswagen & Audi
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• The ACCC has two pending challenges in the Federal 
Court of Australia concerning the emissions from 
Volkswagen and Audi vehicles.

• On 1 September 2016 and 8 March 2017 respectively, the 
ACCC commenced proceedings against Volkswagen 
and Audi on the basis that, contrary to the Australian 
Consumer Law, each Australian subsidiary engaged in 
misleading or deceptive conduct by marketing its 
vehicles as being “environmentally friendly, clean 
burning, low emission and compliant with stringent 
European standards” when this was allegedly not true. 

(See: ACCC, ‘ACCC takes action against Volkswagen over diesel emissions claims’ (1 
September 2016) https://www.accc.gov.au/media-release/accc-takes-action-against-
volkswagen-over-diesel-emission-claims and ACCC, ‘ACCC takes action against Audi over 
diesel emission claims’ (8 March 2017) www.accc.gov.au/media-release/accc-takes-action-
against-audi-over-diesel-emission-claims)

https://www.accc.gov.au/media-release/accc-takes-action-against-volkswagen-over-diesel-emission-claims
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• The ACCC alleges that Volkswagen and Audi used 
‘defeat’ software to enable its vehicles to comply with 
nitrogen oxide emission regulations in a test 
environment. This software would then cease to 
operate after testing so that the vehicle did not comply 
with the regulatory standards in normal driving 
conditions.

• ACCC seeks declarations, pecuniary penalties, corrective 
advertising, orders relating to the future use of findings of 
fact and costs. 

• The substantive hearings have yet to take place. 



ACCC Enforcement: Volkswagen & Audi
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ACCC Enforcement: “Dieselgate”
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• Five class actions against Volkswagen are pending in the Federal Court 
of Australia, including:

– Cantor v Audi Australia; Tolentino v Volkswagen Group Australia (alleging 
misleading and deceptive conduct, false and misleading representations, 
non-compliance with safety standards, and seeking compensation for the 
decline in value of the affected vehicles)

– Dalton v Volkswagen AG and Volkswagen Group Australia; Richardson v 
Audi AG and Audi Australia; and Roe v Skoda Auto, Volkswagen AG and 
Volkswagen Group Australia (alleging the ground above, as well as 
unconscionable conduct, deceit, general law misrepresentation and failure 
to comply with an express warranty)

• These class actions are being conducted alongside the proceedings 
commenced by the ACCC. 

• The substantive hearings for all proceedings have not yet commenced.
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• The ACCC has also brought proceedings against:
– De Longhi: unqualified representation that portable air 

conditioner “environmentally friendly”
– Goodyear: unsubstantiated environmental claims for 

tyres
– Prime Carbon: false or misleading representations 

about the supply and sale of carbon credits
– V8 Supercars: misleading claim that planting trees to 

fully offset carbon emissions from the V8 Championship 
Series

– Global Green Plan: breach of undertaking to make up 
shortfall in renewable energy certificates that were to 
have been purchased for customers of Green Power.



Misleading information on renewable 
energy 
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Clean Energy Regulator v MT Solar Pty Ltd [2013] FCA 

205 

• MT Solar provided false and misleading renewable energy 

certificate assignment forms and other information to 

Renewable Energy Traders Pty Ltd in relation to the installation 

of solar power generation systems.

• Renewable Energy Traders Pty Ltd relied upon that information 

to create renewable energy certificates for each system.

• MT Solar was ordered to pay a pecuniary penalty of $70,000 

pursuant to s 154B of the Renewable Energy (Electricity) Act 
2000 (Cth) for providing false information to issuers of 

renewable energy certificates.  



Misleading Information on renewable 
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In Re Ethical Electric Inc (Illinois Attorney General, 8 August 
2016)
• The Attorney General of Illinois argued that Ethical Electric Inc had 

misled consumers by promoting its electricity ‘Clean Energy 
Option’ as providing power purely from renewable energy sources 
when, in fact, the power was derived from both renewable and 
fossil fuel sources and misrepresenting its ‘clean energy option’ as 
being “licensed” for “green energy supply”.

• The dispute was settled under the authority of the Illinois 
Consumer Fraud Act, by Ethical Electric Inc refunding the relevant 
consumers $10 each, renaming the product and improving 
transparency regarding products. 

(Information sourced from the Sabin Center for Climate Change Law Climate Law Update No. 90)
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• Climate change can affect the financial stability of a corporation 
by:

– physical risks: direct impacts arising from climate or whether 
related events (e.g. sea level rise, increasing temperatures);

– transition risks: financial risks “associated with developments that 
may (or may not) occur in the process of adjusting to a lower-
carbon economy” (e.g. changes in policy or technology); and 

– liability risks: impacts arising by parties who have suffered loss or 
damage from the effects of climate change seek compensation 
from those they hold responsible, such as carbon extractors and 
emitters (and their insurers). 

• Corporations and company directors obligations can be affected 
by climate change. 

• The two main ways this arises are:
1. Director’s duty of due care and diligence; and 
2. Director’s duty of disclosure. 



Duty of due care and diligence
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• Company directors owe a duty of due care and diligence to the 

company in equity (codified in Australia: s180(2) of the 

Corporations Act 2001 (Cth)). 

• This may include a duty of due care and diligence to manage 

climate related risks.

• Directors may also be required to take action to manage 
climate related risks that involve a foreseeable risk of harm to 

the company. 

• Courts will weigh the risk of harm against the “expense, difficulty 

and inconvenience of taking alleviating action”. 

• Directors will not be liable for a breach of the duty if they 
exercise their “business judgement” to make an informed and 

rational decision not to take action.

– See Wyong Shire Council v Shirt (1980) 146 CLR 40 at 47; [1980] 

HCA 12; applied in  Australian Securities and Investments 
Commission v Rich [2009] NSWSC 1229; (2009) 75 ACSR 1,  

[7231].



Duty of disclosure
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• Corporations have statutory obligations of disclosure to 
financiers, investors, shareholders and stock 
exchanges.

– The Corporations Act 2001 (Cth) and ASX Listing Rules sets 
out these obligations and liabilities for breach in Australia.

– The Financial Stability Board’s Taskforce on Climate-related 
Financial Disclosures recommended that companies make 
climate related financial disclosures to provide information to 
investors, insurers and other stakeholders concerning 
governance, strategy, risk management, metrics and targets. 

• Statutes may provide for directors’ liability for a 
company’s failure to meet certain disclosure obligations. 

• Companies also have obligations not to make false or 
misleading financial statements.



Duty of Disclosure: Australia
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Australasian Centre for Corporate Responsibility v 
Commonwealth Bank of Australia (2016) 248 FCR 280
• Shareholders challenged the Bank’s refusal to give notice of 

resolutions the applicant wished to move at the Bank’s annual 
general meeting. 

• The resolutions sought the director’s to give the shareholders 
information on “(a) the quantum of greenhouse gas 
emissions that the company is responsible for 
financing…(b) the current level and nature of risks to the 
company from “unburnable carbon”; and (c) current 
approaches that have been adopted by the company to 
mitigate those risks”. 

• The Full Court of the Federal Court rejected the shareholders’ 
claims, finding that the resolutions were not ones that members 
were entitled to propose to the shareholders in a general 
meeting. 



Duty of Disclosure: Australia
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Abrahams v Commonwealth Bank of Australia (FCA, 
VID879/2017, Concise Statement filed 8 August 2017)
• Shareholders filed fresh proceedings seeking a declaration that 

the Bank contravened the Corporations Act 2001 (Cth)  by failing 
to report on the climate change risks to its business, the 
particular risk of financing the large and controversial Adani
Carmichael coal mine project and the Bank’s management of 
these risks in its 2016 Annual Report. 

• The applicants also sought an injunction restraining the Bank 
from continuing to fail to report on these risks and requiring the 
Bank to report on these risks in its annual reports.

• Shareholders discontinued the action in September 2017, after 
the Bank published its 2017 Annual Report, which included a 
statement that climate change posed a significant risk to the 
Bank’s operations. The Bank also issued its first climate change 
policy position statement and announced it would not be funding 
the Adani Carmichael coal mine project. 
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Investigations of Exxon Mobil
• In the US, between 2015-2016, State attorneys general launched 

investigations into whether Exxon Mobil had published statements 
that misrepresented its assessment of the impacts of climate 
related risks on its business.

• Exxon Mobil filed proceedings to restrain the New York and 
Massachusetts Attorneys General from pursuing their 
investigations. The federal district court dismissed the proceedings.
On 20 April 2018 Exxon Mobil filed a notice of appeal. (Exxon Mobil 
Corporation v Schneiderman (SDNY, 1:17-cv-02301, 29 March 2018 and 20 
April 2018)).

• The US Securities and Exchange Commission has also 
investigated whether Exxon Mobil has provided a fair and true 
assessment in its valuation of its oil reserves and calculation of the 
impact of climate–related risks



Duty of Disclosure: USA
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Ramirez v Exxon Mobil Corp (ND Tex, 3:16-cv-3111, 14 
August 2018)

• A pension fund filed a class action in securities fraud against 
Exxon Mobil Corporation and some of its officers.

• The plaintiff alleges that Exxon made material 
misrepresentations or omissions in relation to the value of its 
oil and gas assets. 

• The defendants filed a motion to dismiss the class action.
• The District Court of the Northern District of Texas denied in 

part the motion to dismiss, finding that the plaintiff had 
alleged sufficient facts to (1) support its claims, (2) support 
the heightened standard of scienter for the majority of its 
claims and (3) support an inference of loss causation.



Duty of Disclosure: USA
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Investigations of Peabody Energy
• New York Attorney General has also investigated 

misleading financial disclosures by Peabody Energy.
• The Attorney General found that Peabody Energy:

• misrepresented its ability to predict the potential 
impacts of its climate change policies on its 
operations, cash flows, and financial conditions; 

• misrepresented the International Energy Agency’s 
projections on global coal demand; and

• breached the State’s Martin Act, which forbids 
misleading financial disclosures. 

• The Attorney General reached a settlement with 
Peabody Energy, in which Peadbody agreed to revise its 
disclosures relating to the financial risks of climate 
change.



Duty of Disclosure: UK
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Investigation of SOCO International and Cairn 
Energy
• ClientEarth filed complaints with the Financial Reporting 

Council after oil and gas companies SOCO International and 
Cairn Energy failed to report on climate related risks in their 
2015 strategic reports. 

• The Financial Reporting Council is yet to release the result 
of its investigation into these complaints. 

• However, SOCO International and Cairn Energy have since 
started reporting on climate related risks, such as the impact 
of transition risks on demand, operating cost, capital cost, 
regulation and taxation and the risk of stranded oil assets. 

(Source: ClientEarth, “ClientEarth complaint prompts transformed climate reporting 
from oil and gas firms” (28 April 2017) <https://www.clientearth.org/clientearth-
complaint-prompts-transformed-climate-reporting-oil-gas-firms/>)

https://www.clientearth.org/clientearth-complaint-prompts-transformed-climate-reporting-oil-gas-firms/


Administrative Law

95

• Issues relating to climate change can arise 
in:

– Judicial review of administrative decisions 
and conduct

– Civil enforcement of environmental law
– Merits review of administrative decisions



Judicial review
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• The legality or validity of administrative 
decisions and action may be reviewed by the 
courts on numerous grounds relating to 
climate change issues.

• The person seeking review must have 
standing to sue.

• Standing in climate change litigation has 
proved to be a significant barrier for plaintiffs.



Standing: Massachusetts v EPA
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• The state of Massachusetts, together with 11 other states, 3 
cities, 2 US territories and several environmental groups 
sought review of the EPA’s denial of a petition to regulate 
the emissions of four GHGs, including CO2 , under s 202 
(a)(1) of the Clean Air Act. 

• This requires that the EPA shall by regulation prescribe 
standards applicable to the emission of any air pollution 
from any class of new motor vehicles which in the EPA’s 
judgment causes or contributes to air pollution reasonably 
anticipated  to endanger public health or welfare.

• The US Supreme Court held that Massachusetts had 
standing to challenge the EPA’s denial of their rulemaking 
petition.
(see 549 US 497 (2007))



Standing: Massachusetts v EPA
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• The Supreme Court applied the three part test for 
standing in Lujan v Defenders of Wildlife 504 US 555 
(1992): 
– Injury in fact: Massachusetts had suffered an injury in 

fact as owner of the state’s coastal land which is and will 
be affected by climate change induced sea level rise and 
coastal storms: at 19-20.

– Causation: reducing domestic automobile emissions, a 
major contributor to GHG concentrations, is “hardly a 
tentative step”: at 21-22.

– Remedies: regulating motor vehicle emissions sought 
would not reverse global warming, but it might slow down 
or reduce its effects: at 22.



Judicial review: Grounds
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• Climate change litigation has been brought in the 
three categories of grounds of judicial review:

1. Illegality: acting outside statutory power, 
misinterpretation, misdirection 

2. Irrationality: failure to consider a relevant 
matter, manifest unreasonableness

3. Procedural impropriety: failure to comply 
with statutory process, procedural 
unfairness



Illegality: Statutory authority for rulemaking
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Martinez v Colorado Oil & Gas Conservation Commission 
(Colorado Court of Appeals, No. 16CA0564, 23 March 
2017):

• The Colorado Court of Appeals ruled that the Colorado Oil and 
Gas Conservation Commission (COGCC) were incorrect in 
concluding that a proposed rulemaking sought by 6 children 
was outside its statutory authority.

• The proposed rulemaking would have required COGCC to deny 
drilling permits unless “best available science demonstrates, 
and an independent, third party organization confirms, that 
drilling can occur in a manner that does not cumulatively, with 
other actions, impair Colorado’s atmosphere, water, wildlife, 
and land resources, does not adversely impact human health 
and does not contribute to climate change”.



Illegality: Statutory authority for 
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Martinez v COGCC (cont):
• COGCC determined (and the District Court agreed) that the rule 

would have required readjustment of the Oil and Gas 
Conservation Act and was therefore outside its statutory 
authority

– Specifically, it would have required an adjustment of the provision 
declaring that it is in the public interest to “[f]oster the responsible, 
balanced development, production, and utilization of the natural 
resources of oil and gas in the state of Colorado in a manner 
consistent with protection of public health, safety, and welfare, 
including protection of the environment and wildlife resources.”

• The majority in the appellate court found that the phrase 
required more than a “mere balancing”, and that a development 
would be in the public interest “when that development is 
completed subject to the protection of public health, safety and 
welfare.” 

(Information sourced from the Sabin Center for Climate Change Law Climate Law Update No. 97).
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Friends of the Earth v Governor [2008] FC 1183; (2008) 299 DLR (4th) 583 
(upheld on appeal: [2009] FCA 297; (2009) 93 Admin LR (4th) 72)
• Friends of the Earth alleged failure of the Canadian Government to comply with its 

duties under the Kyoto Protocol Implementation Act 2007 by not preparing a 
Climate Change Plan or proposed regulations adequate to meet Canada’s Kyoto 
Protocol obligations.

• The Federal Court (upheld on appeal) held, in dismissing the proceedings, that the 
Act did not impose a justiciable duty on the Minister to prepare and table a climate 
change plan that was compliant with Canada’s obligations under the Kyoto Protocol.

• Instead, the Act created a comprehensive system of public and Parliamentary 
accountability as a substitute for judicial review. 



Illegality: Duty to regulate
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Kain v Department of Environmental Protection (2016) 474 
Mass 278
• Reversing a decision of the Superior Court, the Supreme Judicial 

Court held that the Department was required by the 
‘unambiguous language’ of the Global Warming Solutions Act 
2008 to ‘promulgate regulations that address multiple sources 
or categories of sources of greenhouse gas emissions, impose a 
limit of emissions that may be released, limit the aggregate 
emissions released from each group of regulated sources or 
categories of sources, set emission limits for each year, and set 
limits that decline on an annual basis’: at [23].

• The Department’s regulatory initiatives had not satisfied this 
obligation: at [23].  



Illegality: Compliance with statute
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Australian Conservation Foundation Inc v Minister for the 
Environment and Energy [2016] FCA 1042; Australian 
Conservation Foundation Inc v Minister for the Environment 
and Energy (2017) 251 FCR 359; [2017] FCAFC 134
• The plaintiff challenged the Federal Minister’s decision to 

approve a large coal mine in central Queensland. 
• The plaintiff submitted that the Minister had failed to 

determine whether the impact of the mine’s downstream 
greenhouse gas emissions on the Great Barrier Reef was 
an “impact” of the mine.

• The primary judge dismissed the proceedings and this 
decision was upheld by the Full Court of the Federal Court.

• The Full Court held that at the stage of determining whether 
to approve the mine the Minister was not required to 
determine whether or not these emissions were an impact. 



Illegality: Compliance with EU NO2 Directive
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• Litigation by the environmental legal non-government 
organisation, ClientEarth, concerned the breach by the United 
Kingdom Government of Article 13 of the EU Directive 
2008/50/EC for failing to comply with various atmospheric 
nitrogen dioxide limits throughout the UK by the Directive 
deadline of 2010.

• In various decisions, the UK Supreme Court and then the High 
Court of England and Wales ordered the UK Government to 
produce air quality plans compliant with the directive.

– See, eg, R (on the application of ClientEarth) v Secretary of State for the Environment, 
Food and Rural Affairs [2015] 1 CMLR 55; R (on the application of ClientEarth) v 
Secretary of State for the Environment, Food and Rural Affairs [2015] 4 All ER 724; 
[2015] UKSC 28 and The Queen (on the application of ClientEarth) (No 3) v Secretary 
of State for Environment, Food and Rural Affairs [2018] EWHC 315 (Admin).



Illegality: Compliance with EU NO2 Directive
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• Similar litigation has been conducted in Germany. 
• In two judgments on 27 February 2018, the Federal 

Administrative Court in Leipzig, Germany, upheld 
decisions of lower courts ordering the States of North 
Rhine-Westphalia and Baden-Württemberg to 
change their Clean Air Plans to ensure compliance 
with EU nitrogen oxide emissions standards, 
including by introducing driving bans on diesel 
vehicles. 

– See Bundesverwaltungsgericht [Federal Administrative Court] 
BVerwG 7 C 26/16, 27 February 2018; Bundesverwaltungsgericht 
[Federal Administrative Court]  BVerwG 7 C 30/17, 27 February 2018.



Illegality: Compliance with statute
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Thomson v The Minister for Climate Change Issues [2017] 
NZHC 733 (New Zealand)
• A law student, inspired by Urgenda, filed proceedings against NZ’s 

Minister of Climate Change Issues for alleged failures relating to 
NZ’s 2030 and 2050 GHG emissions reduction targets, arguing:

– Illegality: the Minister breached the Climate Change Response Act 2002
by (1) failing to review NZ’s 2050 emissions reductions target and (2) 
failing to set a new target for 2050  that, if adopted by other developed 
countries in combination with appropriate targets set by developing 
countries, would stabilise GHG concentrations at a level that would 
prevent dangerous anthropogenic climate change.

– Unlawfulness: failure to take into account relevant considerations in 
deciding the 2030 target set pursuant to the Paris Agreement.

– Irrationality: no rational basis for the belief that NZ’s INDC will prevent 
dangerous anthropogenic climate change.



Illegality: Compliance with statute
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The High Court found:
• The Minister’s decision setting the 2050 target pursuant to the Climate Change Response 

Act 2002 was justiciable, however no remedy was necessary because of the election of a 
new government that intended to set a new target.

• The Minister’s decision setting the 2030 target pursuant to the Paris Agreement was 
justiciable under common law: “Urgenda, among other cases, illustrates that ‘it may be 
appropriate for domestic courts to play a role in Government decision making about 
climate change policy”

• On the facts, the Court could not intervene in the 2030 decision, because the Paris 
Agreement does not stipulate any specific criteria or process for how a country is to set 
its targets.

Sarah Thomson
Image source <www.nzherald.co.nz>



Irrationality: Failure to consider 
relevant matters
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• A decision-maker will be bound to take into account 
matters that the statute expressly or by implication 
from the subject matter, scope or purpose of the 
statute requires the decision-maker to consider: 
Minister for Aboriginal Affairs v Peko Wallsend Ltd
(1986) 162 CLR 24 at 39-40, 55.
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• Examples of express relevant matters are provisions in local 
environmental plans requiring consideration of the effect of 
coastal processes and coastal hazards and potential impacts, 
including sea level rise, on a proposed development or arising 
from a proposed development: see Standard Instrument (Local 
Environmental Plans) Order 2006, cl 5.5 (2).

Image source <www.businessinsider.com.au>



Express relevant matter: Impact of coastal 
inundation
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Platford v van Veenendaal and Shoalhaven City Council 
[2018] NSWLEC 27
• The Land and Environment Court of NSW declared invalid a 

development consent for a dwelling on beachfront land.
• The applicable planning laws expressly required the consent 

authority, before granting the consent, to consider the impacts of 
coastal hazards on proposed development in the coastal zone. 

• Part of the proposed development would be impacted by coastal 
inundation (wave runup), both under current conditions and under 
projected sea level rise conditions.

• The consent authority failed to consider the impact of coastal 
inundation (wave runup) on the development. 



Hyams Beach
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Express relevant matter: GHG emissions 
of mine
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Pembina Institute for Appropriate Development v Attorney General of 
Canada [2008] FC 302; (2008) 80 Admin LR (4th) 74
• Pembina sought judicial review of the recommendation by a Joint Review 

Panel to approve an $8bn oil sands mine in Alberta.
• The Panel was required under the relevant legislation to consider the 

environmental effects of the proposal.
• The Panel concluded that the adverse environmental effects of the mine’s 

GHG emissions (3.7 million tonnes of CO2 per year) would be “insignificant” 
and determined that the mitigation proposed to be would be effective to 
reduce GHG emissions to a level of insignificance.

• The Court held that the Panel was required to explain why the potential 
adverse environmental effects were insignificant in order to lawfully consider 
the environmental effects of the proposal. 

• The Panel’s failure to provide a reasoned basis for its conclusions relating to 
GHG emissions constituted an error of law relating to an express mandatory 
matter for consideration. 
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Wollar Progress Association Inc v Wilpinjong Coal Pty Ltd [2018] 
NSWLEC 92
• Judicial review of NSW Planning Assessment Commission’s decision to 

approve an extension of an open cut coal mine, on the grounds that 
the Commission failed to consider the downstream greenhouse gas 
emissions, by reference to the Paris Agreement. 

• The State environmental planning policy for mining expressly required 
the Commission to consider:  “the greenhouse gas emissions 
(including downstream emissions) of the development … having 
regard to any applicable State or national policies, programs or 
guidelines concerning greenhouse gas emissions”. 

• Land and Environment Court of NSW held that the Commission had 
adequately considered the greenhouse gas emissions from the mine 
including the downstream emissions. 

Express relevant matter: GHG emissions 
of mine



GHG emissions of activities
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• An activity can contribute direct and indirect GHG 
emissions:

– Scope 1: direct GHG emissions by carrying out 
activity 

– Scope 2: indirect GHG emissions from 
purchased electricity 

– Scope 3: indirect GHG emissions by 
transportation and combustion of purchased 
fossil fuels



Implied relevant matters: Direct GHG 
emissions

116

Haughton v Minister of Planning (2011) 185 LGERA 373 
• Challenge that approval of new Bayswater 2 power station failed to 

consider ESD and anthropogenic climate change as an element of 
public interest.

• Challenge dismissed 
on basis that ESD 
was considered to 
extent required and 
anthropogenic climate 
change, although not 
itself a mandatory 
relevant matter, was 
considered in any 
event.



Implied relevant matters: Direct 
GHG emissions
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Earthlife Africa Johannesburg v The Minister for Environmental 
Affairs and Others (65662/16) [2017] ZAGPPHC 58 (8 March 

2017)

• Earthlife sought judicial review of the decision of the Chief Director of 

the Department of Environmental Affairs and the appeal decision of 

the Minister of Environmental Affairs granting environmental 

authorisation of a new coal-fired power station.

• Under the relevant statute, the environmental impacts of a coal-fired 

power station must be considered. The Minister found that a fuller 

assessment of the climate change impacts of the proposed 

development was required and granted environmental authorisation 

subject to the additional condition:

– “The holder of this authorisation must undertake a climate change impact 

assessment prior to the commencement of the project…The climate 

change impact assessment must thereafter be lodged with the Department 

for review and the recommendations contained therein must be considered 

by the Department.” 



Implied relevant matters: Direct GHG 
emissions
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Earthlife Africa Johannesburg v The Minister for Environmental 
Affairs (cont)
• On appeal, the South African High Court found that the Minister was correct in 

appreciating that climate change impacts were relevant and had not been 
sufficiently assessed and that a climate change impact assessment needed to be 
conducted (at [107]).  In support of this finding, the High Court referred to South 
Africa’s Nationally Determined Contribution (NDC) under the Paris Agreement (at 
[90]):

– “A climate change impact assessment is necessary and relevant to ensuring 
that the proposed coal-fired power station fits South Africa’s peak, plateau and  
decline trajectory as outlined in the NDC and its commitment to build cleaner and 
more efficient than existing power stations.”

• The Minister’s appeal decision is also reviewable under the principle of legality, 
because the Minister made a material error of law: 

– the Minister's belief that other remedial powers might achieve a similar result was 
mistaken and to the extent that she took her decision on this mistaken belief then 
her decision was based on a material error of law (at [116]).

• The Court found there is also merit in the proposition that the Minister’s decision 
was irrational and unreasonable for similar reasons (at [116]).



Implied relevant matters: Direct GHG 
emissions
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Barbone v Secretary of State for Transport [2009] EWHC 
463 (Admin); [2009] EnvLR D12 
• GHG emissions from increased intensity of Stansted airport

was relevant matter but taken into account (affirmed by Court 
of Appeal).

R (on application of Hillingdon LBC) v Secretary of State 
for Transport and Transport for London [2010] EWHC 626 
(Admin); [2010] JPL 976 
• GHG emissions from expansion of Heathrow airport and 

recent developments in climate change policy were relevant 
matters but given that the challenge was directed at 
preliminary consultation process rather than final decision, 
any failure to consider a relevant matter unlikely to justify 
Court intervention.



Implied relevant matters: Direct GHG 
emissions
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In re Vienna-Schwechat Airport Expansion, W109 
2000179-1/291E (2 February 2017)

• Austria’s Federal Administrative Court struck out the Lower 
Austrian Government’s approval of plans for a third runway at 
Vienna-Schwechat airport.  

• The Court held that the public interest in the construction of the 
third runway is “largely lacking” and therefore the application 
must be dismissed. The Court found:

• “As climate change is associated with severe health damage, with 
an increase in heat - related deaths as well as severe impairments 
of the Austrian economy and the agriculture and the project will lead 
to a significant increase in GHG emissions, the public interest in 
the realization of the project fall below the public interest in 
the protection against the negative effects of climate change 
and land use.”



Implied relevant matters: Direct GHG 
emissions
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In re Vienna-Schwechat Airport Expansion (cont)
• The Court considered international law including the Paris 

Agreement, the EU Effort-Sharing Decision and Art. 37 of the Charter 
of Fundamental Rights of the European Union (which refers to the 
duty to protect, preserve and also improve environmental conditions), 
as well as federal and provincial laws and federal policies.

• The Austrian Constitutional Court overturned the Federal 
Administrative Court’s decision, citing four errors which caused the 
lower court to improperly give weight to climate change and land use 
considerations in its consideration of the public interest including 
misapplication of federal and provincial laws, and the Kyoto Protocol 
and Paris Agreement – they are the source of international 
obligations but are not generally applicable in the domestic legal 
context.

(In re Vienna-Schwechat Airport Expansion (Austrian Constitutional Court, 29 June 
2017)



Implied relevant matters: Indirect 
GHG emissions

122

• Environmental effects of 
GHG emissions that 
were likely to be 
produced by the 
Hazelwood Power 
Station (scope 3 
emissions) relevant to 
proposed amendment 
to planning scheme to 
facilitate mining of coal 
fields to supply coal for 
the power station.

Australian Conservation Foundation v Latrobe City Council (2004) 
140 LGERA 100 

Hazelwood Power Station



Implied relevant matters: Indirect GHG 
emissions

123

Gray v Minister for 
Planning (2006) 152 
LGERA 258 
• Scope 3 GHG 

emissions from 
downstream 
combustion of coal 
mined from proposed 
Anvil Hill coal mine 
relevant to be 
considered.



Implied relevant matters: Indirect GHG 
emissions
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Coast & Country Association of Queensland Inc v Smith [2016] QCA 
242
• Appeal of Supreme Court decision dismissing challenge to the Land Court’s 

recommendation that mining leases be granted for a proposed open cut 
coal mine.

• The Court of Appeal determined that in making a decision under the 
relevant Act as to whether to recommend the granting of an environmental 
approval for a coal mine, the Land Court is either required to consider, or is 
not precluded from considering, Scope 3 GHG emissions (those arising 
from “the activities of transporting and using the coal” extracted).

• Although not an issue for the Court of Appeal, the Land Court determined 
(and the Supreme Court confirmed) that in considering the factors under 
the relevant Act,  as to whether “public rights and interests will be 
prejudiced” by the granting of a mining lease, the Land Court is 
empowered to consider Scope 3 GHG emissions.



Implied relevant matters: Indirect 
GHG emissions
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• In a series of coal mine approval decisions in Queensland, the 
Land Court determined that the Scope 3 GHG emissions of 
proposed coal mines would not have unacceptable impacts on 
public rights and interests because global power stations would 
burn the same amount of thermal coal regardless of whether 
or not the particular coal mine proceeded (the substitution 
assumption).
(See Xstrata Coal (QLD) Pty Ltd v Friends of the Earth – Brisbane Co-Op Ltd [2012] QLC 13; Hancock 
Coal Pty Ltd v Kelly [No 4] [2014] QLC 12; Adani Mining Pty Ltd v Land Services of Coast and Country 
Inc [2015] QLC 48; New Acland Coal Pty Ltd v Ashman & Ors and Chief Executive, Department of 
Environment and Heritage Protection (No. 4) [2017] QLC 24).

• The Court of Appeal rejected that the consideration of this 
matter constituted an error of law: the relevant legislation did 
not preclude the Land Court “from taking into account the 
accepted evidence that Scope 3 [GHG] emissions and any 
consequential effect upon the climate would not be increased by 
the mine”: Coast and Country Association of Queensland Inc v 
Smith [2016] QCA 242.



Implied relevant matters: Indirect 
GHG emissions
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WildEarth Guardians v U.S. Bureau of Land 
Management, No 15-8109 (10th Cir, Sept, 15, 2017)
• The US Court of Appeals (10th Cir) found that the US Bureau 

of Land Management acted arbitrarily and capriciously in its 
conclusions that issuing four coal leases would not result in 
higher national GHG emissions.

• The Court held that the “perfect substitution assumption” –
that the same amount of coal would be sourced from 
elsewhere even if the leases were not issued – was arbitrary 
and capricious because the assumption is irrational and 
contrary to basic supply and demand principles.



Implied relevant matters: Impact of 
climate change on development
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Walker v Minister for Planning (2007) 157 LGERA 124 

• Climate change flood risk to proposed development on 

a flood constrained coastal plain at Sandon Point, north of 

Wollongong City (reversed on appeal on result not 

principle: Minister for Planning v Walker [2008] NSWCA 

224; (2008) 161 LGERA 423).

• Subsequent approval unsuccessfully challenged on climate 

change ground (see Kennedy v NSW Minister for Planning 
[2010] NSWLEC 129).



Sandon Point, NSW
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Implied relevant matters: Impact of 
climate change on development
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Aldous v Greater Taree 
City Council (2009) 167 

LGERA 13 

• Effect of climate change 
induced coastal erosion 
on new dwelling on 

beachfront land at Old 

Bar, NSW was relevant 

but considered.



Implied relevant matters: Impact of 
climate change on policy decision
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Natural Resources Defense Council v Kempthorne 506 
F Supp 2d 322 (EDCal 2007) 
• Data about climate change that may adversely affect a 

threatened species of fish and its habitat was relevant 
matter not taken into account (See also Wild Fish Conservancy v 
Irving (ED Wash. 22 Nov 2016)).

Alaska Oil and Gas Association v Jewell (Alaska Ct App, 
No 13-35619, 29 February 2016)
• Projected climate change effects on the critical habitat 

requirements for polar bears was a relevant matter in 
designating protected habitat area

• Petitions for rehearing and certiorari were subsequently 
denied. 



Climate change and polar bears

131Image source: The Telegraph, 2015



Procedural impropriety: Non-compliance 
with procedural requirements

132

• Many planning and environment statutes require, as a pre-
condition to the exercise of power to approve a 
development, compliance with certain procedures. These 
include environmental impact assessment (EIA) of the 
proposed development.

• The EIA may be inadequate for failure to consider the 
impact of a proposed development on climate change or 
the impact climate change might have on a proposed 
development.

• A failure to comply with such procedural requirements may 
be judicially reviewed on the ground of procedural 
impropriety.



Inadequate EIA: Examples

133

Center for Biological Diversity v California 
Department of Fish and Wildlife 361 P 3d 342, 195 

(Cal 2015) 

• EIA inadequate for concluding that a proposed 

substantial mixed use development project would not 
have a significant impact on GHG emissions 
without sufficient evidentiary support.



Inadequate EIA: Examples
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Friends of Highland Park v City of Los Angeles (Cal Ct App, 
No B261866, 1 December 2015) 
• Initial study for ‘transit village’ development inadequate for, 

amongst other reasons, not attempting to quantify GHG 
emissions or revealing what raw evidence was relied upon with 
respect to the assessment of GHG emissions.

Fast Lane Transportation Inc v City of Los Angeles (Cal 
Superior Ct, No MSN14-0300, 30 March 2016)
• EIA for a large docklands rail yard development inadequate for, 

amongst other reasons, omitting to consider the GHG 
emissions from one component of the proposed development 
and failing to explain the conclusion that the project was 
consistent with GHG emissions related legislation, 
regulations, plans and policies.  



Inadequate EIA: Examples
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Protect Our Communities Foundation v Jewell 825 F.3d 
571 (9th Cir. Ct App, 7 June 2016)
• The Court dismissed an appeal of the (unsuccessful) 

challenge to a decision by the Bureau of Land Management 
(BLM) to grant a right-of-way on federal lands near San Diego 
permitting the construction and operation of a wind farm.

• The plaintiffs alleged that the BLM had failed to comply with 
the National Environmental Policy Act in preparing the EIS by, 
amongst other things, not adequately addressing:

– Viable alternative projects, including a distributed generation 
project of installing and using rooftop solar systems on private 
residential land and commercial properties; and

– the impact of the wind farm project on greenhouse-gas 
emissions and global warming.



Inadequate EIA: Examples
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Protect Our Communities Foundation v Jewell (cont)
• The Court held:

– The BLM did not act unreasonably in concluding that the 
alternative of installing and using distributed generation 
rooftop solar systems on private buildings was 
“speculative” given the current status of solar technology 
and the regulatory commercial landscape.

– The statement in the EIS that the wind farm “would create 
a renewable source of energy, thereby potentially 
decreasing overall emissions attributable to electricity 
generation in California” was reasonable and it was not 
necessary to conclusively prove this in the EIS (or to 
assess the upstream emissions generated from the 
manufacture and transportation of equipment to the wind 
farm).



Inadequate EIA: Examples
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Gray v Minister for 
Planning (2006) 152 
LGERA 258
• Anvil Hill Coal Mine 

case – EIA 
inadequate for failure 
to consider GHG 
emissions from 
downstream burning
of coal mined.



Inadequate EIA: Examples
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Border Power Plant Working Group v Dep’t of 
Energy 260 F Supp 2d 997 (SDCal 2003) 
• EIA inadequate for failure to discuss upstream 

CO2 emissions from new power plants in 
Mexico which would be connected by the 
proposed electricity transmission lines with the 
power grid in Southern California.



Inadequate EIA: Examples
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Mid States Coalition for Progress v Surface 
Transportation Board 345 F 3d 520 (8th Cir, 2003) 
• EIA inadequate for failure to consider, when approving a 

proposed rail line which would provide a less expensive 
and hence a likely more utilised route by which low-sulphur 
coal could reach power plants, the possible downstream  
effects of an increase in coal consumption, including 
climate change.



Inadequate EIA: Examples
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Montana Environmental Information Center v 
U.S. Office of Surface Mining, No. 9:15-cv-
00106-DWM (D. Mont. Aug. 14, 2017)
• The Federal District Court for the District of 

Montana found that the US Office of Surface 
Mining Reclamation and Enforcement’s (OSM) 
environmental review of a proposed expansion of 
underground coal mining operations was not 
sufficient.

• The Court found that OSM failed to take a hard 
look at indirect and cumulative effects of coal 
transportation and combustion and at 
foreseeable GHG emissions.



Inadequate EIA: Examples
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Sierra Club v Federal Energy Regulatory Commission, No. 16-
1329 (D.C. Cir. Aug. 22, 2017)
• Environmental groups and landowners challenged the decision of the 

Federal Energy Regulatory Commission (FERC) to approve the 
construction and operation of three new interstate natural-gas 
pipelines.

• In a split opinion, the D.C. Circuit Court of Appeals held that the EIS
prepared by FERC did not contain enough information on the 
GHG emissions that will result from burning the gas that the 
pipelines will carry.  At a minimum, FERC should have estimated the 
amount of power-plant carbon emissions that the pipelines will make 
possible because it was reasonably foreseeable that the transported 
gas would be burned in Florida power plants.

• The fact that downstream emissions might be offset by reductions 
elsewhere (eg retirement of coal-fired power plants) did not excuse 
FERC from making emissions estimates.



Inadequate EIA: Examples
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San Juan Citizens Alliance v United States Bureau of Land 
Management (District Court of New Mexico, 1:16-cv-00376-
MCA-JHR, 14 June 2018)
• The plaintiff petitioned the US District Court to remand the 

decision of the Bureau of Land Management (BLM) and 
Forest Service to lease 13 parcels of federal land in the Santa 
Fe National Forest in New Mexico for oil and gas mining back 
to BLM. 

• The plaintiff argued that BLM violated the National 
Environmental Policy Act on numerous grounds, including by 
failing to quantify and adequately evaluate the impacts of 
the downstream GHG emissions.

• The Court upheld the plaintiff’s petition and ordered the case 
be remanded to BLM for further analysis of the environmental 
impacts of the decision. 



Civil enforcement: Adaptation
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• Climate change issues can arise in civil 
proceedings to enforce compliance with 
environmental statutes.

• Example: Byron Shire Council v Vaughan 
[2009] NSWLEC 88 and (No 2) [2009] 
NSWLEC 110 

– Council sought an injunction restraining 
beachfront land owner rebuilding sandbag wall, 
originally constructed by council, which had 
been destroyed by strong storms and elevated 
ocean water levels and land owner sought to 
enforce council to comply with consent for 
sandbag wall.



“Byron Bay beachfront goes begging”
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Civil enforcement: Mitigation
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Gray v Macquarie Generation [2010] NSWLEC 34 

• Proceedings to restrain alleged contravention of s 

115(1) of Protection of the Environment Operations 
Act 1997 (NSW) by existing Bayswater Power 

Station wilfully or negligently disposing of waste by 

the emission of CO2 into the atmosphere in a manner 

that harms or is likely to harm the environment.

• Defence under s 115(2) if waste disposed of with 

lawful authority (such as Environment Protection 

Licence).



Bayswater Power Station
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Civil enforcement: Mitigation

147

Gray v Macquarie Generation (cont)
• Application for summary dismissal: 

– upheld for primary claim of absence of lawful 
authority to emit CO2 as Environment Protection 
Licence authorised combustion of carbon based fuels 
(including coal) and hence emission of CO2, which is 
a necessary consequence of the licensed activity, 
was authorised by licence.

– not upheld for alternative claim that if licence 
authorised emission of CO2 , it only authorised 
emission in a way that has reasonable regard and 
care for people and the environment and such 
limitation is to be implied in the licence.



Civil enforcement: Mitigation

148

Gray v Macquarie Generation (cont)
• Application to amend summons: 

– In Gray v Macquarie Generation (No 3) [2011] 
NSWLEC 3 leave was granted to amend the summons 
on basis that it was reasonably arguable that the 
licence was subject to an implied/common law limitation 
preventing the emission of CO2 in excess of the level 
achieved by having “reasonable regard and care for the 
interests of other persons and/or the environment”.

– In Macquarie Generation v Hodgson [2011] NSWCA 
424 the NSW Court of Appeal upheld Macquarie’s 
appeal and set aside the orders granting leave to 
amend.



Merits review

149

• Merits review involves the court (or tribunal) 
re-exercising the power of the original 
decision-maker.

• The courts in merits review appeals have 
considered the effects a proposed 
development might have on climate change 
and the effects climate change might have 
on a proposed development.



Effect of climate change on 
development: South Australia

150

Northcape Properties Pty Ltd v District Council of 
Yorke Peninsula [2007] SAERDC 50 (upheld on 
appeal [2008] SASC 57) 
• Changes in flood patterns and sea levels by global 

warming would erode buffer and prevent public 
access to coast, making proposed coastal land 
subdivision unacceptable.



Marion Bay, Yorke Peninsula, SA
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Effect of climate change on development: 
Victoria

152

Gippsland Coastal Board v 
South Gippsland Shire Council 
(No 2) [2008] VCAT 1545 

• Six permit applications for 

dwellings refused as increase 

in severity of storm events and 

sea level rise due to effects of 

climate change create a 

reasonably foreseeable risk of 

inundation of land and 

proposed dwellings, which is 

unacceptable.



Effect of climate change on development: 
Victoria

153

Myers v South Gippsland Shire Council (No 1) [2009] 
VCAT 1022 and (No 2) [2009] VCAT 2414 
• Sea level rise and storm surges due to climate change 

would cut off access and inundate site of residential 
subdivision, which is unacceptable.

Alanvale Pty Ltd v Southern Rural Water [2010] VCAT 
480 
• Effects on aquifers from changes in rainfall and associated 

recharge by reason of climate change made grant of 
further water extraction licences inappropriate. 



Effect of climate change on development: 
Queensland

154

Rainbow Shores Pty Ltd v Gympie Regional Council [2013] QPEC 
26 
• Changes in sea levels and storm surge due to climate change would 

subject a greater proportion of the future development site to inundation 
than what was modelled making – amongst other reasons – approval of 
the seaside resort development unacceptable.



Merits review: Balancing public and private 
interests

155

• Courts have weighed the public interest in addressing 

climate change against private interests in carrying out or 

objecting to development:

– Genesis Power Ltd v Franklin District Council [2005] 

NZRMA 541: benefits of addressing climate change by use 

and development of renewable energy outweigh adverse 

visual, noise and other impacts.

– Taralga Landscape Guardians Inc v Minister for Planning 
and RES Southern Cross Pty Ltd [2007] NSWLEC 59; 

(2007) 161 LGERA 1: The Court held “the broader public 
good of increasing the supply of renewable energy” 
outweighed the “geographically narrower concerns of” 
the objector community group and, therefore, approved 

the proposed wind farm (at [3] and [335]).



Taralga Wind Farm
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Merits review: Conditions of approval

157

Hunter Environment Lobby Inc v Minister for 
Planning [2011] NSWLEC 221 
• Conditions requiring offsetting of scope 1 & 2 GHG 

emissions from a coal mine.
• Subsequently not imposed because the Australian 

government established a carbon tax (Hunter 
Environment Lobby Inc v Minister for Planning (No 2) 
[2012] NSWLEC 40) (although the carbon tax was 
later abolished by the subsequent government)



Merits review: Conditions of approval
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Newton and anor v Great Lakes Council [2013] NSWLEC 1248
• Approval for new residential development subject to conditions requiring 

stricter construction standards to ensure support of building structure for 
projected sea-level rise due to climate change. 



Just compensation for adaptation-related 
compulsory acquisition of land

159

• Constitutions and statutes require that 
governments pay just compensation for 
compulsorily acquiring land for public use.

• Land may be acquired to carry out climate change 
adaptation works.

• The adjudication of compensation cases for 
acquisitions of land for climate change adaptation 
purposes can either have a chilling effect on 
adaptation works or incentivise such activity.



Just compensation for adaptation-related 
compulsory acquisition of land
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• Borough of Harvey Cedars v Karan 70 A.3d 524 
(New Jersey, 2013) 

– The protective function of a public sand dune 
project to be constructed on acquired land would 
protect and benefit the affected landowners. 
Therefore, the compensation paid to the affected 
landowners was reduced)

• See Jacqueline Peel and Hari Osofsky, ‘Sue to 
Adapt?’ (2015) 99 Minnesota Law Review 2177, 
2202.



Just compensation for damage to or destruction of 
property

161

Harris County Flood Control District v Kerr (Texas 
Supreme Court, No 13-0303, 17 June 2016)
• Homeowners who suffered flood damage argued that 

the County government’s failure to fully implement a 
flood-control plan, combined with its approval of 
unmitigated upstream private development, resulted in 
the flooding of their homes and effected a constitutional 
taking of their property.

• The Court noted that, for a takings claim, the plaintiffs 
must prove that the government “intentionally took or 
damaged their property for public use, or was 
substantially certain that would be the result”.



Just compensation for damage to or destruction 
of property

162

Harris County Flood Control District v Kerr (cont)
• The Court held that the plaintiffs had not established a takings 

claim because:
– the law does not recognise takings liability for the inaction of 

failing to fully implement the flood control plan;
– although takings liability could derive from the County’s 

affirmative conduct of approving private development, there was 
no evidence that the County ever had designs on the homeowner’s 
particular properties, intended to use those properties to accomplish 
specific flood-control measures or was substantially certain its 
approval of development would result in flooding of the 
homeowner’s particular properties; and 

– the flooding resulted from multiple causes.
• To uphold the plaintiffs claim “would vastly and unwisely 

expand the liability of governmental entities”.



Constitutional rights

163

• Constitutions or statutes 
may provide for certain 
rights such as a right to 
life or right to a healthy 
environment.

• Such rights may provide a 
source for climate change 
litigation.

• Examples: constitutional 
rights in India, Pakistan, 
the Philippines and USA. 



Constitutional rights
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The cases can be grouped into four categories:
1. Cases seeking to remedy governmental failure to take action 

to mitigate air pollution, which failure infringes the claimant’s 
fundamental rights;

2. Cases seeking to remedy governmental failure to take action 
to adapt to the consequences of climate change, which failure 
infringes the claimant’s fundamental rights;

3. Cases seeking to remedy governmental action that contributes 
to climate change, which action deprives the claimant of life, 
liberty or property without due process of law; and

4. Cases seeking to remedy governmental action that contributes 
to climate change, which infringes the claimant’s right to a 
clean and healthy environment or stable climate system.



Air pollution

165

• Early litigation in the South Asia region, based 
on infringement of fundamental rights, 
concerned air pollution. 

• This rights-based air pollution litigation paved 
the way for the more recent climate change 
litigation invoking fundamental rights. 



Air pollution: Bangladesh

166

Farooque v Government of Bangladesh (Supreme 
Court of Bangladesh, WP No 891 of 1994, 15 July 
2001)
• While the Government had legislated to regulate industrial 

air pollution, there was no evidence to show “any” effective 
implementation of this legislation. This failure of the 
Government to implement the law contravened the 
constitutional right to a “qualitative life among others, 
free from environment hazards”. 

• Consequently, the Court ordered the Government to “adopt 
adequate and sufficient measures to control pollution”.



Air pollution in Dhaka
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Air pollution: Nepal
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Prakash Mani Sharma v HMG Cabinet Secretariat 
(Supreme Court of Nepal, WP No 3440/2053, 11 
March 2003)
• The Court held that the Government had a 

constitutional public health obligation to reduce 
vehicular air pollution.

• To remedy the inadequate implementation of air 
pollution reduction measures, the Court ordered the 
Government to “enforce essential measures” within 2 
years for the protection of public health from smoke 
emitting from buses, minibuses, tractors and trucks, 
including small tempos and taxis, in the Kathmandu 
Valley. 



Air pollution in Kathmandu Valley

169Image source <habamoment.com/kathmandu-and-the-horrifying-air-pollution/>



Air pollution: Nepal
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Prakash Mani Sharma v HMG Cabinet Secretariat 
(Supreme Court of Nepal, WN 3027/2059, 10 
December 2007)
• The Court held that the Government’s constitutional 

obligations to “protect the health of the people”
and work towards “a pollution-free environment” 
required the Government to address brick kiln 
generated air pollution. 

• Thus, the Court directed the Government to close 
brick kilns proximate to tourist areas and schools and 
ensure the installation of pollution controlling devices 
in kilns elsewhere.



Brick kilns in Kathmandu Valley
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Image source <kathmandupost.ekantipur.com/news/2016-01-29/nepals-air-pollution-among-worst.html>



Air pollution: Nigeria
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Gbemre v Shell Petroleum Development 
Company Nigeria Limited (2005) AHRLR 
151 Federal High Court of Nigeria 
• The Court ordered Shell to cease polluting 

by way of gas flaring on the basis that this 
gas flaring contravened the constitutional 
right to a “clean, poison-free, pollution-
free healthy environment”.



Gas flaring in the Niger Delta
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Image source <qz.com/1192558/nigeria-gas-flaring-oil-biz-escapes-tough-fines-for-environmental-damage/>



Air pollution: Pakistan
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Mansoor Ali Shah v Government of Punjab (2007) 
CLD 533 Lahore High Court 
• It was uncontested that the constitutional right to life 

required the Government to protect citizens in 
Lahore from vehicular pollution. The Government 
submitted that it was “making all efforts to cure air 
pollution”. 

• In earlier proceedings, the Court had ordered the 
establishment of a Commission to report on how to 
address vehicular pollution. 

• The parties consented to the Court directing the 
Government to implement a suite of air pollution 
reduction measures recommended by the Commission.



Air pollution: India
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Smoke Affected Residents Forum v Municipal 
Corporation of Greater Mumbai (Bombay High 
Court, WP No 1762 of 1999, 2002)
• In order to safeguard the constitutional right to 

health of the residents of Mumbai, the Court 
ordered the City of Mumbai to implement air 
pollution mitigation measures “to protect future 
generations” including phasing out (or 
converting) a particular taxi model and old three 
wheeler vehicles.



Air pollution: India 
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• Ongoing proceedings – the 
Tribunal has made various 
orders directing the 
government to take actions to 
address air pollution. 

• These orders have been 
justified by the Tribunal as a 
necessary intervention to 
uphold the constitutional 
right of citizens to a decent 
and clean environment.

Vardhaman Kaushik v Union of India (National Green Tribunal of India, 
Original Application No 21 of 2014, 14 December 2014) 

Image source <www.downtoearth.org.in>
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Vardhaman Kaushik v Union of India (cont)
• On 10 November 2016 the Tribunal observed that the 

level of air pollution “viewed from any rational angle … 
is disastrous”. 

• The Tribunal ordered the constitution of a centralised 
committee (consisting of various departmental 
secretaries) and state level committees. 

• The Tribunal charged these committees with preparing 
a “complete action plan for environmental emergency 
as well as prevention and control of air pollution” to 
implement previous air pollution judgements and 
orders of the Court. 
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Court (on its own motion) v State of Himachal 
Pradesh (National Green Tribunal of India, Original 
Application No 237 of 2013)
• The Tribunal has made a series of orders directing the 

government to take action to redress the environmental 
degradation of the ‘Crown Jewel’ of Himachal Pradesh  
– the eco-sensitive Rohtang Pass – caused by 
inadequately regulated tourism related development 
and activities.

• The Tribunal noted Black Carbon (primarily unburnt 
fuel, including from vehicular pollution) has been “the 
major causative factor for rapid melting of glacier in the 
north-western Himalaya” and a significant contributor 
to global warming.



Melting glacier in Rohtang Pass
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Court (on its own motion) v State of Himachal 
Pradesh (cont)
• In February 2014, the Tribunal, after articulating the 

importance of the constitutional right to a clean 
environment, ordered the Government to take actions 
to reduce vehicular pollution, such as enforcing 
emissions standards for vehicles and phasing out 
vehicles more than ten years old. 

• Most recently, on 9 May 2016, the Tribunal directed the 
Government to submit to the Tribunal a comprehensive 
status/compliance report relating to the various 
environmental orders of the Tribunal.
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M.C. Mehta v Union of India (1987) SCR (1)819 (Sup 
Ct India)
• 30 year history of Court orders compelling Indian 

governments to take air pollution mitigation measures to 
comply with public health and environmental 
constitutional obligations. 

• The Court ordered on 5 April 2002 that diesel buses in 
Delhi be converted from diesel to cleaner natural 
gas.

• On 16 December 2015, the Court made further orders 
including, the prohibition of the registration of 
“luxury” diesel cars and SUVs (with a diesel capacity 
of 2000 cc and above) in Delhi and requiring the 
imposition of green taxes/toll-based measures to stop 
diesel trucks entering, rather than bypassing, Delhi.



M.C. Mehta: India
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M.C. Mehta v Union of India (cont)
• On 5 January 2016, the Court ordered that all taxis 

operating in the National Capital Region be converted 
to natural gas. 

• On 10 May 2016, the Court prohibited the registration 
of diesel city taxis. 

• On 12 August 2016, the Court lifted the prohibition it 
had ordered on 16 December 2015 on the registration 
of certain diesel cars on the condition that an 
‘environment protection charge’ (of 1% of the ex-
showroom price of diesel vehicles, with capacity of 
2000 cc or greater, sold in Delhi) is levied on the 
registration of such cars. 
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Walid Iqbal v Federation of Pakistan PLD 2018 Lahore 1
• Public interest petition in the Lahore High Court.
• Petitioner argued that the Government of Pakistan had 

breached the constitutional right to life by failing to 
address air pollution and smog in the city of Lahore.

• The Court found that the Government had failed to 
implement preventive measures to protect the life and 
health of citizens from particle pollution.

• Relying on Article 9 of the Constitution of Pakistan (the 
right to life) and the precautionary principle, the Court 
ordered the Government to put in place a Smog Health 
Emergency Action Plan.
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Smog in Lahore, Pakistan
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Asghar Leghari v Federation of Pakistan (Lahore High Court, 
WP No 25501/2015)
• Pakistan had two climate-related 

policies which the Government had 
not implemented:

– National Climate Change Policy 2012
– Framework for Implementation of 

Climate Change Policy (2014-2030)
• The petitioner submitted that this 

inaction offended his fundamental 
rights, which are to be read with 
constitutional principles and 
international environmental principles.

Image source <www.economist.com/>
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Asghar Leghari v Federation of Pakistan (cont)
• The Court upheld the petitioner’s claim that the government’s 

inaction in implementing the Policy and the Framework offended 
his fundamental human rights. 

• By way of remedy, the Court ordered the establishment of a 
Climate Change Commission to effectively implement the climate 
related policies.

• The Court subsequently ordered: 
– The Punjab government achieve the priority items of the Framework;
– The Punjab government investigate funding climate change action 

and “allocate a budget for climate change in consultation with” the 
Commission; and

– The media regulatory authority consider granting “prime time for the 
awareness and sensitisation” of climate change issues.
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Ashgar Leghari v Federation of Pakistan PLD 
2018 Lahore 364
• The Commission submitted a supplemental report 

on the implementation of priority actions.
• The Court agreed with the Commission’s 

submissions that 66% of the priority items of the 
Framework had been completed due to the 
Commission’s efforts and the responsibility for the 
remaining items should be left to government.

• Accordingly, the Court dissolved the Commission 
and instead constituted a Standing Committee on 
Climate Change to ensure the continued 
implementation of the Policy and the Framework.
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• In the United States, there is a particular 
constitutional right in Federal and State 
constitutions that a person is not to be 
deprived of life, liberty or property without 
due process of law (the due process 
clause). 

• Claimants have invoked the due process 
clause in climate change litigation.
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Juliana v USA (D Or, 6:15-cv-1517-TC, 8 April 2016)
• The plaintiffs sought declaratory relief that, by its 

affirmative actions in promoting and approving fossil fuel 
development and its inaction in regulating greenhouse gas 
emissions, the US Government has caused and 
contributed to catastrophic climate change and violated the 
plaintiffs’ constitutional rights to life and equal protection
and the implicit constitutional right to a stable climate.

• The plaintiffs challenged affirmative government action 
under the due process clause in the US Constitution, 
which bars the Federal government from depriving a 
person of “life, liberty or property” without “due 
process” of law. 

• The US government and industry interveners sought to 
summarily dismiss the action.
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Juliana v USA (cont)
• The US District Court declined to summarily dismiss 

the proceedings, finding that the critical issue in the 
proceedings – whether the defendants violated the 
plaintiffs’ constitutional rights – was “squarely within 
the purview of the judiciary”.

• The Court found that the government’s affirmative 
actions (such as leasing land and approving fossil 
fuel developments) infringed a fundamental right.

• A fundamental right includes a right that is 
“fundamental to our scheme of ordered liberty”.
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Juliana v USA (cont)
• The Court  held that “the right to a climate system 

capable of sustaining human life is fundamental 
to a free and ordered society”.

• This right was balanced and did not constitutionalise 
all environmental claims.

• “Where a complaint alleges governmental action is 
affirmatively and substantially damaging the 
climate system in a way that will cause human 
deaths, shorten human lifespans, result in 
widespread damage to property, threaten human 
food sources, and dramatically alter the planet’s 
ecosystem, it states a claim for a due process 
violation”.
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Juliana v USA
• The District Court and Ninth Circuit Court of 

Appeals dismissed applications by the federal 
defendants to certify an appeal of the District 
Court’s decision and for a writ of mandamus to 
review the decision.

• On 15 October 2018, the District Court granted in 
part and dismissed in part further motions of the 
defendants for judgment on the pleadings and 
summary judgment.

• The District Court trial was set for 29 October 
2018, however the US Supreme Court has 
granted the defendant’s application to stay 
discovery and the trial.
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Re Application of Maui Electric Company 408 P 3d 1 (Haw 
Sup Ct, 2017)
• Sierra Club challenged the Hawai’i Public Utilities 

Commission’s decision to deny it the right to participate in 
proceedings before the Commission on a power purchase 
agreement.

• Invoked art XI s 9 of the Hawai’i Constitution  “the right to a 
clean and healthful environment, as defined by laws 
relating to environmental quality” and art I s 5 the right not 
to be “deprived of life, liberty or property without due 
process of the law”.

• The Intermediate Court of Appeals dismissed the petition 
for lack of jurisdiction. On appeal, the Supreme Court 
granted a writ of certiorari and remanded the case to the 
Intermediate Court.
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Re Application of Maui Electric Company (cont)
• A protected property interest includes a benefit to 

which the claimant is legitimately entitled.
• The right to a clean and healthful environment, 

as defined by laws relating to environmental 
quality, is a protectable property interest under 
the due process clause.

• Chapter 269 of the Hawai’i Revised Statutes, 
which obliges the Commission to consider the 
effect of greenhouse gas emissions in decision 
making, is a law “relating to environmental quality”.
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Re Application of Maui Electric Company (cont)
• The Commission’s approval of the power 

purchase agreement risked infringing Sierra 
Club’s member’s property right to a clean and 
healthful environment.

• Therefore, the Sierra Club had the right to a 
due process hearing in the proceedings by 
the Commission to consider the impact of 
approving the power purchase agreement on 
its property right to a clean and healthful 
environment.
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• Litigation has been brought challenging 
governmental action that contributes to 
climate change, such as decisions to 
approve activities that directly or indirectly 
result in the emission of greenhouse gases 
or the clearing of forests that act as sinks 
that sequester carbon.
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• Greenpeace and Nature and 
Youth brought proceedings 
against the Norwegian 
government seeking a review of 
its decision to grant oil drilling 
licences in the Arctic. 

• Argued the decision was 
contrary to the government’s 
obligations under the Paris 
Agreement and the 
constitutional right to a healthy 
and safe environment.

Greenpeace v Norwegian Ministry of Petroleum and Energy (Oslo 
District Court, No. 16-166674TVI-OTIR/06, 4 January 2018)

Image source <newint.org/blog/2017/06/26/green-groups-sue-norway-over-arctic-oil-drilling>
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Greenpeace v Norwegian Ministry of Petroleum and 
Energy (cont)
• The Court held:

• the right to a healthy environment is protected by the 
Norwegian Constitution, and that the government must 
protect that right. However, the government had not 
breached the constitution by granting the licences. 

• Greenpeace announced on 5 January 2018 that it would 
be appealing the decision to the Supreme Court.
(Information source <www.greenpeace.org/>) 
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Friends of the Irish Environment CLG v Fingal County 
Council (High Court of Ireland, No 344 JR, 21 
November 2017)
• Challenge to the Fingal County Council’s decision to 

approve a 5-year extension to the permission it granted to 
the Dublin Airport Authority to construct a new runway. 

• Friends of the Irish Environment argued the runway would 
increase GHG emissions and hasten climate change. 

• The High Court found that the plaintiff lacked standing to 
participate in the extension decision. However, the Court 
recognised the “personal constitutional right to an 
environment” under the Irish Constitution. 
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Friends of the Irish Environment CLG v Fingal County 
Council (cont)
• “A right to an environment that is consistent with the 

human dignity and well-being of citizens at large is an 
essential condition for the fulfilment of all human 
rights. It is an indispensable existential right that is 
enjoyed universally, yet which is vested personally as a right 
that presents and can be seen always to have presented, 
and to enjoy protection, under Art. 40.3.1° of the 
Constitution. It is not so Utopian a right that it can never be 
enforced. Once concretised into specific duties and 
obligations, its enforcement is entirely practicable” (at 
[264]). 
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Salas, Dino and others v Salta Province (CSJN (Arg), S1144.XLIV, 26 
March 2009)
• Indigenous communities in 

Argentina challenged the issuing 
of logging permits for native 
forests on the basis they 
contravened Constitutional rights, 
including the right to a healthy 
and balanced environment 
(Article 41). 

• Argentinian Supreme Court of 
Justice held, inter alia, that the 
clearing of one million hectares 
of forest posed a threat of 
serious damage.

Image source <www.argentinaindependent.com>
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• On 29 January 2018, a group of 25 plaintiffs, between 7 and 26 
years old, filed a tutela, a special action under the Colombian 
Constitution used to protect fundamental rights, demanding that the 
relevant Colombian Ministries and Agencies protect their rights to a 
healthy environment, life, food and water. 

• They claimed that the rampant deforestation in the Colombian 
Amazon and climate change are decreasing water availability. E.g. 
the Amazonian rainforest directly relates to the water that 8 million 
people drink in the city of Bogota because rainfall from the 
rainforest feeds the páramo ecosystem, which provides this 
drinking water.

• The plaintiffs claim that deforestation is threatening the 
fundamental human rights of the plaintiffs who are young today 
and who will face the impacts of climate change for the rest of their 
lives. 
(Information source <www.dejusticia.org>)



Páramo ecosystem in Boyacá, Colombia 
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• On 12 February 2018, the Tribunal denied the plaintiffs’ 
claim. The plaintiffs appealed this decision to the 
Supreme Court of Justice and the Court upheld the 
appeal on 5 April 2018.

• The Court held deforestation in the Amazon poses an 
“imminent and serious” threat to current and future 
generations due to its impact on climate change and
that this attacks fundamental rights to life, water, clean 
air and a healthy environment. 

• The Court found that the Amazon is an “entity subject of 
rights” and that the Colombian government has a duty to 
“protect, conserve, maintain and restore” the Amazon.  
(Information source <www.dejusticia.org>)



Amazon rainforest: Colombia

208
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• The Court made orders across three levels of government. 
• The Court ordered the Federal government propose a plan to 

reduce deforestation in the Colombian Amazon and to 
establish an “intergenerational pact for the life of the 
Colombian Amazon” with the plaintiffs, scientists and 
community members with the aim of reaching zero 
deforestation.  

• The Court ordered municipal governments to update their 
Land Management Plans and to propose a plan for reaching 
zero deforestation. 

• The Court also ordered regional environmental authorities to 
propose a plan for reducing deforestation.
(Information source <www.dejusticia.org>)
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Aji P v State of Washington (Wash Sup Ct, 18-2-04448-1 SEA, 
Complaint filed 16 February 2018)
• Child plaintiffs filed a complaint against the State of 

Washington, alleging that by causing, contributing to and/or 
exacerbating climate change, State Government actions and 
omissions have violated their constitutional rights, including 
the right to a stable climate system.

• Alleged that the State Government violated their rights by 
setting an emissions target that authorised dangerous levels 
of carbon dioxide emissions. 

• Sought orders that the State develop a state climate recovery 
plan, including a carbon budget.

• The Washington Superior Court granted the State’s motion 
for judgment on the pleadings and dismissed the proceedings
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• Human rights under international conventions and 
instruments may provide a source for climate 
change litigation, such as:

• The European Convention for the Protection of 
Human Rights and Fundamental Freedoms 
(European Convention);

• The European Social Charter; and
• The American Convention of Human Rights
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Netherlands v Urgenda Foundation (The Hague Court of Appeal, 
200.178.245/01, 9 October 2018) 
• Also concerned a cause of action in human rights law.
• Issue:

1. Whether Article 2 (the right to life) and Article 4 
(the right to respect for private and family life) of 
the European Convention imposed a duty of care 
on the Dutch Government to protect citizens from 
dangerous climate change; and 

2. Whether the Government had breached this duty 
of care by failing to pursue an emissions reduction 
target of 25-40% relative to 1990 levels by 2020. 
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Netherlands v Urgenda Foundation (The Hague Court of 
Appeal, 200.178.245/01, 9 October 2018) 
• The Hague District Court dismissed this cause 

of action, finding that Urgenda could not rely on 
Article 2 or Article 8 of the European Convention 
because Urgenda, as a non-government 
organisation rather than a natural person, is not 
a “victim of a violation” of either Article, as 
required under Article 34 of the European 
Convention. 

• On appeal, The Hague Court of Appeal upheld 
Urgenda’s cross appeal against the District 
Court’s finding on its cause of action in human 
rights law.
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Netherlands v Urgenda Foundation (The Hague Court of 
Appeal, 200.178.245/01, 9 October 2018) 

• Court of Appeal held that:
• Article 34 of the European Convention does 

not bind Dutch Courts.
• The Government has a duty of care to take 

precautionary measures to prevent a 
violation of Articles 2 and 8, where the 
Government knows or ought to have known 
that there is a “real or imminent threat”.

• The Dutch Government breached this duty 
of care by failing to pursue an emissions 
target of at least 25% relative to 1990 levels 
by 2020. 
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• Prior to the Urgenda case, litigation under the 
European Convention had not expressly focused 
on the impact of climate change on human rights, 
but rather more generally on the environmental 
impact of projects and activities on human rights. 

• Three cases before the European Court for 
Human Rights concern the infringement of human 
rights by air pollution.

• The ECtHR has upheld rights under the European 
Convention such as the:

– Right to life;
– Right to a fair trial; and
– Right to respect for family and private life
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Fadeyeva v Russia [2005] ECHR 376; (2007) 45 
EHRR 10
• The ECtHR held that the Russian government’s failure 

to enforce environmental standards or take measures 
to protect Fadeyeva from steel plant generated air 
pollution, violated her right to respect for her home 
and private life. 

• The ECtHR awarded Fadeyeva damages of €6000 and 
ordered the government to ‘take appropriate 
measures to remedy’ her situation.

• The ECtHR observed that it was not its role to ‘dictate 
precise measures which should be adopted by States 
in order to comply’ with their human rights obligations.
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Fadeyeva v Russia (cont)
• In 2007, the ECtHR

Department for the 
Execution of Judgments 
confirmed that Russia had 
not provided evidence that 
any appropriate measures 
had been taken, despite 
Russia’s claims to that 
effect.

Source <business-humanrights.org/en/fadeyeva-v-russia-re-severstal-smelter>

Litigation under European Convention for 
Protection of Human Rights: Russia
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Okyay v Turkey (Application No 36220/97, ECHR 2005-
VII)
• Applicants sought to stop the operation of three thermal 

power plants that used low quality lignite coal causing 
significant air pollution.

• Relied on the right to a healthy, balanced environment in 
Art 56 of the Turkish Constitution and obligations to prevent 
and mitigate pollution under the Environment Act. 

• Local courts held that the power plants did not have the 
required licences and ordered the plants to stop 
operating. 

• Turkish government refused to enforce these decisions. 
• The ECtHR found Turkey had violated Art 6 of the 

Convention (Right to a fair hearing) and awarded the 
applicants compensation.

Litigation under European Convention for 
Protection of Human Rights: Turkey
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Giacomelli v Italy No 59909/00, ECtHR 2006-XII
• The plaintiff sought a court order to suspend the 

operation of a toxic waste treatment plant close to 
her home arguing interference with the right to 
private life and right to health.  

• The ECtHR held that this individual right is not 
confined to concrete or physical breaches, such as 
unauthorised entry into a person’s home, but also 
includes those that are not concrete or physical, 
such as noise, emissions, smells or other forms 
of interference.



220

Giacomelli v Italy (cont)
• The ECtHR concluded the State had not succeeded in striking a fair 

balance between the interest of the community in having a plant for the 
treatment of toxic waste and the applicant’s effective enjoyment of her 
right to respect for her home and private and family life.

Image source <www.nationalgeographic.com>

Litigation under European Convention for 
Protection of Human Rights : Italy



Litigation under European Social Charter:
Greece

221

MFHR v Greece (European Commission of Social Rights, No 30/05, 
6 December 2005)
• The European Commission of Social Rights held the Greek government 

violated art 11 of the European Social Charter – the right to protection 
of health – by failing to manage and regulate air pollution from lignite 
mine operations. 

Image source <www.theguardian.com>
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• In 2005, the Inuit, indigenous people in the Arctic region, 
filed a petition against the United States alleging human 
rights violations resulting from the United States’ 
failure to limit its GHG emissions.

• The petitioners invoked the right to culture, the right to 
property, and the right to the preservation of health, life 
and physical integrity under the American Convention of 
Human Rights. 

• The Inter-American Commission for Human Rights 
rejected the petition in 2006 without giving reasons. 

• The Commission agreed to afford the petitioners a 
hearing in 2007 but no further judgment has been given.

(Information source <www.earthjustice.org/news/press/007/nobel-prize-nominee-testifies-
about-global-warming.html>)
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Inter-American Court of Human Rights (Advisory Opinion OC-
23/17 of 15 November 2017) 
• Opinion on State obligations to the environment arising under 

Article 1(1) (Obligation to Respect Rights), Article 4(1) (Right to 
Life) and Article 5(1) (Right to Humane Treatment) of the American 
Convention of Human Rights.

• Of particular concern was 
the trans-boundary 
environmental impact of 
proposed major 
infrastructure projects in 
the Caribbean, such as the 
proposed Nicaraguan canal 
linking the seas in the east 
and the west.

Image source <www.smithsonianmag.com>
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Inter-American Court of Human Rights (cont)
• The Court found that:

– There is an “irrefutable relationship” between the 
protection of the environment and human rights 
because environmental degradation and climate change 
affect the enjoyment of human rights.

– Article 1(1) of the Convention obliges State Parties to 
prevent human rights violations of persons both within 
their territory and outside their territory.
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Inter-American Court of Human Rights (cont)
• On State obligations arising under the rights to life and 

personal integrity in the Convention, the Court 
concluded that: 

– States have the obligation to prevent significant 
environmental damage, within or outside their territory;

– States must act in accordance with the precautionary 
principle;

– States must regulate, and supervise the activities under 
their jurisdiction that may cause significant damage to 
the environment, and take preventative and mitigation 
measures;

– States have the obligation to cooperate, in good faith, for 
protection against damage to the environment;

Litigation under American Convention on Human 
Rights: Colombia
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Inter-American Court of Human Rights (cont)
– States must notify other potentially affected States when 

they become aware that a planned activity under their 
jurisdiction could generate a risk of significant 
transboundary environmental damage;

– States have the obligation to guarantee the right to access 
information related to possible effects on the environment;

– States have the obligation to guarantee the right to public 
participation of the persons under their jurisdiction; and

– States have the obligation to guarantee access to justice, in 
relation to State obligations for the protection of the 
environment expressed in the Opinion.

• Also, the emission of GHG, causing climate change, is a 
form of transboundary damage.

Litigation under American Convention on Human 
Rights: Colombia
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National Inquiry on the Impact of Climate Change on 
the Human Rights of Filipino People (Commission on 
Human Rights - Philippines)
• In 2015, Greenpeace Southeast Asia lodged a petition 

requesting that the Commission investigate the 
responsibility of 50 multinational fossil fuel producing 
corporations for contributing to climate change and 
thereby allegedly violating the fundamental human 
rights of the Filipino people. 

• Hearings in the Philippines begun on 28 March 2018. 
The Commission expects to release its resolution in early 
2019, which may contain recommendations  and a model 
law to address climate change that could be applied 
globally.



Hearing of the National Inquiry on Climate Change 
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